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Property in the control of a receiver pending litigation as to its ownership 
was insured by the receiver with the understanding that it should be 
for himself and successors in that capacity, and for the benefit of whom it 
might concern. The policy was made payable simply to the-receiver by 
name. Afterwards another receiver was substituted before the loss. 

Held, That a receiver may insure for the protection of the property without 
authority from the court, or if the cost of such insurance is subject to the 
approval of the court. 

Held, That the company is only concerned as to whether under the terms of 
the contract it is liable for the loss. 

Held, That equity will reform the contract to make it comply with the inten- 
tions of the parties upon a suit by the subsequent receiver. 


* Decision rendered, May 19, 1890. 
VoL. XIX.—31. 
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Held, That a change in the receivership was not a change in title or posses- 
sion within the meaning of a forfeiture clause in the policy. 

Held, That assurances by the company through authorized agents that the 
loss would be paid, which delayed action by the plaintiff, were a waiver 
of the limitation clause. 

Haran, J. 

This suit was brought July 10, 1885, by the appellant, who is 
the receiver in the case of Holladay vs. Holladay in the Circuit 
Court of the County of Multnomah, in the state of Oregon. He 
seeks a decree reforming a policy of insurance issued by the Phe- 
nix Insurance Company, of Brooklyn, New York, on the 21st day 
of April, 1884, and which purported, in consideration of the sum 
of three hundred dollars, and subject to the conditions named in 
the policy, to insure, for the term of one year, “ E. 8. Kearney, re- 
ceiver for Holladay vs. Holladay, against loss or damage by fire to 
the amount of five thousand dollars,” of which sum, four thousand 
dollars was on one-half interest in the Clarendon Hotel, in Port- 
land, Oregon, and one thousand dollars on a like interest in the 
furniture in the hotel building; and, the policy being reformed, 
for a decree for the amount insured with interest from the time 
when the loss was payable. The loss occurred on the night of May 
19, 1884. A demurrer to the original bill was sustained: 25 Fed. 
Rep., 296. Subsequently an amended bill was filed, to which also 
a demurrer was sustained, and the suit dismissed. From that de- 
cree the present appeal was prosecuted. 

By the terms of the policy the amount of the loss was payable 
sixty days after the required proofs were received at the company’s 
office in Chicago, and the loss ascertained in accordance with the 
conditions prescribed, unless the property was replaced or the 
company gave notice of their intertion to rebuild or repair the 
damaged premises. 

The policy contained these among other provisions :— 


1. * * Ifthe property be sold or transferred, or upon the commencement 


of foreclosure proceedings against, or sale under a trust deed of, or the exist- 
ence ofa judgment lien upon, or the issue or levy of an execution against, any 
kind of property herein described, or if the property be assigned under any 
bankrupt or insolvent law, or any change takes place in title or possession 
(except in case of succession by reason of the death of the assured), whether 
by legal process or judicial decree or voluntary transfer or conveyance, * * 
then, and in every such case this policy is void. 

4. If the interest of the assured in the property be any other than the ab- 
solute fee-simple title, or if any other person or persons have any interest 
whatever in the property described, whether it be real estate or personal 
property, * * it must be so represented to the company and so expressed 
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in the written part of this policy ; otherwise the policy shall be void. * * 
Note.—By ‘“‘ property held in trust” is intended property held under a deed 
of trust or under the appointment of a court of law, or property held as col- 
lateral security, in which latter case this company shall be liable only to the 
extent of the interest of the assured in such property. 

9. Persons sustaining loss or damage by fire shall forthwith give notice in 
writing of said loss to the company, and as soon thereafter as possible render 
a particular account of such loss, signed and sworn to by them, stating 
whether any and what other insurance had been made on the same property, 
giving copies of the written portion of all policies thereon. 

10. * * Itshall be optional with the company to repair, rebuild, or re- 
place the property lost or damaged with like kind and quality within a rea- 
sonable time, giving notice of their intention to do so within sixty days after 
receipt of the proofs herein required, and until such proofs, plans, and spec- 
ifications, declarations, and certificates are produced, and examinations and 
arbitrations permitted by the claimant and had, the loss shall not be payable. 

13. It is furthermore hereby expressly provided and mutally agreed that 
no suit or action against this company for the recovery of any claim by virtue 
of this policy shall be sustained in any court of law or chancery until after 
an award shall have been obtained fixing the amount of such claim in the 
manner above provided, nor unless such suit or action shail be commenced 
within twelve months next after the date of the fire from which such loss 
shall occur, and should any suit or action be commenced against this com- 
pany after the expiration of the aforesaid twelve months, the lapse of time 
shall be taken as conclusive evidence against the validity of such claim, any 
statute of limitations to the contrary notwithstanding. 

It will not be necessary to set out the allegations of the original 
bill because the case turns upon the question whether the amended 
bill state facts sufficient to constitute a cause of action. The latter 
makes substantially the following case:— 

From the 17th of November, 1883, up to and including the 19th 
of May, 1884, Edward 8. Kearney was the receiver in the above 
suit of Holladay vs. Holladay. From the first of those dates con- 
tinuously to the time of the fire, the hotel building, with its furni- 
ture and the land upon which it stood, was in the joint possession 
and under the control of Kearney as receiver, and of R. Koehler 
and J. N. Dolph, the owners of one undivided half interest, the title 
to the remaining half being involved in the above suit, and in the 
possession and under the control of Kearney as receiver. By the 
order appointing the receiver he was directed and empowered to 
take possession of, manage, control, and keep the property safely 
and for the best interests of the parties who should be adjudged 
entitled thereto, or as the court might direct. Kearney being de- 
sirous to effect insurance for himself and his successors in the re- 
ceivership, as well as for the benefit of whom it might concern, on 
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an undivided half interest in the hotel building for the sum of 
four thousand dollars, and on a like interest in the furniture for one 
thousand dollars, pending the suit of Holladay vs. Holladay, and 
having been solicited by the defendant to take insurance in his 
capacity as receiver, it was understood and agreed, on the 21st of 
April, 1884, between the company and himself as receiver, that the 
former would insure, as above indicated, against loss or damage 
by fire. for the full term of one year from April 27, 1884, noon, 
making the loss and the policy payable to him as receiver and to 
his successors, as well as for the benefit of whom it might concern, 
and that it would take from him, as receiver, the sum of three 
hundred dollars as premium. On the day last named the company, 
with the intent to carry this agreement into effect, made the policy 
in question and delivered it to Kearney. At the time of this 
agreement it was distinctly informed that the property agreed to 
be insured was in dispute in the above suit, and that Kearney had 
no interest in it except as receiver. Nevertheless, by accident and 
mistake of both Kearney and the company, the loss was made pay- 
able to Kearney, receiver in the above suit, instead of to the re- 
ceiver and his successors, and for the benefit of whom it might 
concern; and the policy was issued without the usual clause, com- 
monly inserted in such policies and agreed upon, namely, that the 
insurance was effected for whom it might concern. It was deliv- 
ered by the company, and received by Kearney, in the full belief 
and understanding that the interests of the parties to that suit were 
insured and protected by it in accordance with the direction of 
Kearney and with the above understanding and agreement between 
him and the company. The company did not at once collect the 
premium, but extended the customary credit therefor to the re- 
ceiver as such and not otherwise. 

On the 14th of May, 1884, an order was made, accepting the res- 
ignation of, and removing Kearney as receiver, and appointing the 
present plaintiff in his stead, such resignation to take effect when 
the latter duly qualified and entered upon the performance of his 
duties as receiver. The order directed the delivery to plaintiff 
upon his qualification all property held or controlled by Kearney 
as receiver, which embraced, among other things, the policy in 
suit and the property insured or intended to be thereby insured. 
The plaintiff qualified as receiver on the 19th of May, 1884, but the 
fire resulting in the loss sued for occurred before Kearney sur- 
rendered the possession and control of the property. Subse- 
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quently to May 19, 1884, the policy was delivered by Kearney to 
the plaintiff. 

The plaintiff immediately after the fire delivered to the company 
written notice of it, and, as soon as possible thereafter, and more 
than sixty days prior to the commencement of this suit, rendered, 
under oath, a particular account of the loss, in which was included 
a statement of other policies, with the written portions thereof. 
The proofs of loss were delivered to the company and were ac- 
cepted and retained by it without making any objections to them. 

About thirty days after the fire and after the acceptance of the 
proofs of loss, the plaintiff threatened to commence suit, andinformed 
the company’s agent that he woulddo so. The defendant thereupon, 
by its duly authorized agents, stated to the plaintiff that under the 
provisions of the policy no suit could be brought until sixty days 
had elapsed after the receipt of the proofs of loss, and directed the 
plaintiff's attention to the provisions of the policy. These agents 
then and there further represented to the plaintiff that no question 
was made as to the loss or its payment. except that the company 
was considering the fact that a change had occurred in the receiver- 
ship. They also asserted and represented to him that they had 
written to the company advising payment, and informed him that 
it would undoubtedly so do. Afterwards, on the 27th of June, 1884, 
the defendant, by its agents, demanded the payment of the pre- 
mium upon the policy of insurance, assuring the plaintiff at the 
time that the loss would undoubtedly be paid as soon as the home 
office could actthereon. Relying on that representation, the plaint- 
iff, on the day’ just named, paid to the company the sum of 
three hundred dollars as premium on the policy, and three dol- 
lars for the state stamp thereon. These sums were paid to the 
company out of the funds in his hands as receiver. Subsequently, 
and after the expiration of sixty days from the receipt of the proofs 
of loss, the company, by its agents, repeatedly assured the plaintiff 
that it would pay the loss. By reason of those repeated assurances 
and promises he neglected, failed, and was prevented, for some time 
after sixty days from the delivery of the proofs of loss, to bring suit 
for the amount insured. Long prior to the commencement of this 
suit the plaintiff applied to and requested the company to act to- 
ward him in such a way as was fair, equitable, and just, to correct 
and reform the policy, and to adjust and pay to him as receiver the 
sum named in the policy ; but it has neglected and refused to com- 
ply with any of those requests. 
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By an order entered July 9, 1885, in the suit of Holladay vs. Hol- 
laday, the plaintiff was directed to institute this suit, and take all 
necessary steps to have the policy reformed and to recover the 
amount due thereon. 

Do these facts, which are admitted by the demurrer, make a case 
for reforming the policy, and entitle the plaintiff to a decree for 
the amount insured ? 

The first contention of the company is that the receiver, Kearney, 
had no authority, without special instructions from the court, to 
incur expenses or liability for insurance premiums. In support of 
this proposition its counsel cites Cowdrey Xc. vs. Galveston, &ec. R. 
R. Co. (93 U. S., 352), where one of the questions was whether a re- 
ceiver of a railroad company should be allowed for expenditures 
made by him, without the previous sanction of the court, in de- 
feating a proposed municipal subsidy in aid of the construction of 
a railroad parallel with the one in his hands. It was held that such 
expenses were properly disallowed, although the proposed road, if 
constructed, might have diminished the future earnings of the one 
in his charge. This court said that to permit a receiver to. deter- 
mine questions of that character, and upon such determination, 
appropriate funds in his custody, would sanction a principle that 
would open the door to all sorts of abuses. It added that “a re- 
ceiver is not authorized, without the previous direction ofthe court, 
to incur any expenses on account of property in his hands beyond 
what is absolutely essential to its } reservation and use, and contem- 
plated by his appointment.” Of the soundness of this general 
principle no doubt can exist, though difficulty may sometimes arise 
in its application to particular cases. Due regard must always be 
had not only to the nature and surroundings of the property in the 
custody of the receiver, but to the exigencies of the moment when 
he may, be required to take action involving the safety of pro- 
perty in his charge. We do not doubt that under some circum- 
stances a receiver would be derelict in duty, if he did not cause 
property in his hands to be insured against fire. The case last 
cited is authority for the principle that, without the previous sanc- 
tion of the court, a receiver may incur expenses that are absolutely 
essential for the preservation of the property in his custody. But 
if this were not so, and if, without the previous order of the court, 
he applies funds in his hands for such purpose, the contract for in- 
surance will not, for that reason, be void, as between him and the 
insurance company. It appears from the policy that the company 
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was informed as to the capacity in which Kearney acted, namely, 
“as receiver for Holladay vs. Holladay.” According tothe amended 
bill, it knew the precise nature and extent of the interest rep- 
resented by him, and that he had no personal interest in the prop- 
erty insured. If the court, whose officer he was, bad directed him 
to procure insurance, the present objection could not be urged with 
the slightest expectation of its being sustained. And yet, whether 
Kearney exceeded his authority, or rightly applied the funds in his 
hands, are questions in which no one is concerned, except himself, 
the court to which he was amenable, and the parties interested in 
the property in his charge. If he was not, technically, authorized 
to use the funds in his hands to pay for insurance, still, upon the 
settlement of his accounts, if he acted in good faith, the court might 
allow him any sums paid out for that purpose. He held such re- 
lations to, and was under such personal responsibility for the 
safety of, the property, that he could make a valid contract of in- 
surance, although his use of the funds in his hands for that pur- 
pose was subject to the approval of the court. In Tempest vs. Ord 
(2 Merivale, 55). Lord Chancellor Eldon said that “ formerly, the 
court never permitted a receiver to lay out money without a pre- 
vious order of court. But now, where the receiver had laid out 
money without such previous order, it was usual to refer it to 
the master to see if the transaction was beneficial to the parties ; 
and if found so, the receiver was allowed the money so laid out.” 
Upon this point, Brown vs. Hazelhurst (54 Md., 26, 28), is instruct- 
ive. In that case, objections were made to allowing a receiver for 
sums paid by him, without the previous sanction of the court, for 
insurance. The court said: “There is no doubt cf the general 
rule, and it is a wholesome one, that a receiver will not be permit- 
ted to lay out more than a small sum at his own discretion, in the 
preservation or improvement of the property under his charge ; 
but he should, in all cases where it is practicable, or the cireum- 
stances of the case will permit, before involving the estate in ex- 
penses, apply to the court for authority for so doing. But this 
general rule, however salutary it may be, should not be so rigidly 
and sternly enforced as to work wrong and injustice where the re- 
ceiver has acted in good faith, and under such circumstances as 
will enable the court to see that if previous authority had been ap- 
plied for, it would have been granted. The justice and right of the 
matter must depend, to a great extent, upon the special circum- 
stances of each case that may be presented.” In the present case, 
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the only question that should concern the insurance company is, 
whether, under the terms of the contract, it is liable for the loss. 
That question is to be determined by the contract it made, without 
inquiring where the receiver got the money with which to pay 
premiums, or as to his authority to use the funds in his hands for 
the purpose of effecting insurance. Ifthe company is not compel- 
led to pay for the loss in question except as the contract provides, 
it ought to be satisfied ; especially as the demurrer admits that, 
after the loss, it collected from the plaintiff the premium of three 
hundred dollars which it knew or had reason to believe came out of 
funds in his hands as the successor of Kearney in the receivership. 
The next question to be considered is whether the amended bill 
makes a case for the reformation of the policy. Its allegations, 
which are admitted by the demurrer to be true, show that before 
the policy was issued, the agreement between Kearney and the 
company was, that the insurance should run to him as receiver, and 
to his successors, and also to those whom it might concern ; and 
that by inadvertence, accident, and mistake, upon the part both of 
Kearney and the company, the policy was not soframed. The policy 
runs to “E. S. Kearney, receiver for Holladay vs. Holladay.” 
Whether Kearney’s successor in the receivership might not recover 
upon the policy as it is (there being no question of limitation in the 
case), especially upon proof that the parties intended the insurance 
to cover the interest which the receiver (whoever he was atthe time 
of the loss) represented, is a question that need not be considered. 
If, by inadvertence, accident, or mistake, the terms of thé contract 
were not fully set forth in the policy, the plaintiff is entitled to 
have it reformed, so as to express the real agreement, without 
the necessity of resorting to extrinsic proof. The case made by 
the amended bill is within the decision in Snell vs. Insurance 
Company (98 U. S., 85), where the court said: “We have before 
us a contract from which, by mistake, material stipulations have 
been omitted, whereby the true intent and meaning of the parties 
are not fully or accurately expressed. A definite, concluded agree- 
ment as to insurance, which, in point of time, preceded the prepara- 
tion and delivery of the policy, is established by legal and exact 
evidence, which removes all doubt as to the understanding of the 
parties. In the attempt to reduce the contract to writing there has 
been a material mistake, caused chiefly by that party who now 
seeks to limit the insurance to an interest in the property less than 
that agreed to be insured. The written agreement did not effect 
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that which the parties intended. That a court of equity can afford 
relief in such a case is, we think, well settled by the authorities.” 

It is said that a decree reforming the policy ought not to be 
made, because it appears from one of its clauses, in respect to 
which no mistake is alleged, that the policy is void. If this position 
be correct there is an end of the case; for, as was well said by the 
learned judge below, the court will not reform a contract merely 
for the sake of reforming it, but only to enable some party to assert 
rights under it as reformed. The clause alluded to is the one de- 
claring that if “any change takes place in title or possession (except 
in case of succession by reason of the death of the assured), 
whether by legal process or judicial decree or voluntary transfer or 
conveyance, * * then and in every such case this policy is void.” 
It is contended that there was a change in title and possession 
before the fire, and that such change occurred when, under the 
order of the court, the plaintiff qualified as the successor of Kear- 
ney in the receivership. If this position be well taken, it only ren- 
ders clearer the right of the plaintiff to a decree correcting the 
policy; for, if it be made to conform to the original agreement, 
there would be no pretence to say that the accession of the plaintiff 
to the receivership would have been a change in title or possession, 
within the meaning of the parties. But it is not true that the 
amended bill shows a change of possession before the fire. It dis- 
tinctly alleges that Kearney had not surrendered possession of the 
property when the fire occurred. By the order appointing him, 
his resignation took effect when his successor entered upon his 
duties. It may, therefore, be said that the plaintiff had not, when 
the fire occurred, actually entered upon the performance of his 
duties. But, in our judgment, the above clause of the policy does 
not necessarily import that a mere change of receivers would work 
a change either in title or possession. The title to property in the 
hands of a receiver is not in him, but in those for whose benefit he 
holds it. Nor in a legal sense is the property in his possession. 
It is in the possession of the court, by him as its officer: Wiswall 
vs. Sampson, 14 How., 52, 65; Heidritter vs. Elizabeth Oil Cloth Co., 
112 U.S., 294, 304; Union National Bank vs. Kansas City Bank, 
just decided. So that where a policy runs to a receiver in a desig- 
nated suit, a mere change of receiver does not involve a change in 
title or possession. Ifan insurance company intends its policy to 
mean otherwise it must express that intention more distinctly than 
was done by the defendant. If a policy is so drawn as to require 
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interpretation, and to be fairly susceptible of two different constru- 
tions, the one will be adopted that is most favorable to the insured. 
This rule, recognized in all the authorities, is a just one, because 
those instruments are drawn by the company: National Bank vs. 
Insurance Co., 95 U. S., 673, 678. 

It remains only to consider the question arising out of that 
clause of the policy limiting the time within which a suit or action 
against the company for the recovery of a claim arising out of its 
provisions may be sustained. While the validity of such a stipula- 
tion cannot be disputed (Riddlesbarger vs. Hartford Ins. Co., 7 
Wall., 386, 389), we do not doubt that it may be waived by the 
company. And such waiver need not be in writing. It may arise 
from such a course of conduct upon its part as will equitably estop 
it from pleading the prescribed limitation in bar ofa suit by the 
insured. It is to be observed that, by the terms of the policy, the 
company is not obliged to pay any claim until after the expiration 
of sixty days from the receipt of the proofs of loss at its office in 
Chicago, and the ascertainment of the loss in accordance with the 
terms of the policy. A suit, therefore, within the sixty days after 
the loss is so ascertained would, upon the theory of the com- 
pany, be of no avail to compel payment if it chose to plead the 
above clause in bar of the action. So that, practically, the assured 
is limited to ten months within which he may sue as of right. 
And yet the twelve months within which suit must be brought is 
made to commence at “the date of the fire,” not from the date when 
the loss is payable. There are, it is said, adjudged cases that would 
authorize such a construction of this policy as would give the in- 
sured the whole term of twelve months from the date when he could 
demand, as of right, that his claim for loss be satisfied: Vette vs. 
Clinton Fire Ins. Co., 30 Fed, Rep., 668; Steen vs, Niagara Fire 
Ins. Co., 89 N. Y., 315, 322; Spare vs. Home Mut. Ins. Co., 17 Fed. 
Rep., 568, 570; Mayor, &c. vs. Hamilton Fire Ins. Co., 39 N. Y., 45, 
48; Hay vs. Star Fire Ins. Co., 77 N. Y., 235, 244; Chandler vs. St. 
Paul F. & M. Ins. Co., 21 Minn., 85; May on Ins., section 479, notes 
2d ed. We waive, however, any expression of opinion, in the 
present attitude of the case, as to the view announced in those 
cases, for its disposition only requires us to hold, as we do, that 
the allegations of the amended bill, bearing upon this point, sus- 
tain the right of the plaintiff to bring this action, although it was 
not commenced until after the expiration of twelve months from 
the date of the fire. Those allegations are to the effect that the 
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company, by its duly authorized agents, assured the plaintiff about 
thirty days after the fire and after the acceptance of the proofs 
of loss, that no question was made as to the loss or its payment, 
except that the company was considering the fact of the change in 
the receivership, and that it would undoubtedly pay the loss 
claimed; that as late as June 27, 1884, the premium of three hun- 
dred dollars was paid to the company, which, by its agents, again 
assured the plaintiff that the loss would be paid as soon as action 
could be taken; that after sixty days had elapsed from the delivery 
of the proofs of loss, the company, by its agents, repeatedly gave 
the same assurances; and that, by reason of such promises and 
assurances, he neglected, for some time after sixty days from the 
delivery of proofs of loss to bring suit for the recovery of the loss 
sustained. We need not stop to consider the suggestion that the 
agents referred to had no authority to give those assurances or to 
make those promises. No such question can arise upon the 
amended bill, for it alleges that the company, by its duly author- 
ized agents, made the promises and gave the assurances. What 
the fact may be, in respect to the authority of the agents, or 
whether the plaintiff had the right to rely upon those assurances 
and promises, and, if he did, whether the company’s rights were 
thereby affected, are questions not now to be decided. Their de- 
termination will depend upon the answer and the evidence at the 
trial. If, as the allegations of the amended bill imply, the failure 
of the plaintiff to sue within the time prescribed by the policy, 
computing the time from the date of the fire, was due to the con- 
duct of the company, it cannot avail itself of the limitation of 
twelve months: Curtis vs. Home Ins. Co., 1 Biss., 484, 487; Ide 
vs. Phoenix Ins. Co., 2 Biss., 333; Grant vs. Lex. Ins. Co., 5 Ind., 
23, 25; Mickey vs. Burlington Ins. Co., 35 Iowa, 174, 180. In the 
case last cited it was properly said that it would be contrary to jus- 
tice for the insurance company to hold out the hope of an amica- 
ble adjustment of the loss, and thus delay the action of the insured, 
and then be permitted to plead this very delay, caused by its course 
of conduct, as a defense to the action when brought. 

We are of opinion that the court erred in sustaining the demur- 
rer to the amended bill. 

The decree is reversed with directions for such further proceed- 
ings as may be consistent with this opinion. 
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SUPREME COURT OF INDIANA. 


ROGERS et at. 
Us. 


PHENIX INS. CO.* 


The policy provided that, if the buildings became vacant without consent 
indorsed, it should be void. 

Held, That a rule by the company, that vacancy should not be permitted for 
more than thirty days, read by the agent to the insured and represented 
by him to be a part of the contract, did not affect the policy, and was 
properly stricken from the complaint. 

The policy provided that it was based on the ‘‘ representations” in the appli- 
cation, every statement of which ‘‘is hereby specifically made a warranty 
and a part hereof.” 

Held, That in case of ambiguity the construction must be in favor of the in- 
sured, and the statements in the application must be construed as repre- 
sentations and not warranties. 

Held, That an immaterial variance in the age or value or size of the build- 
ing did not avoid the contract. 

Held, Thatstatements as to value of buildings and land were mere expressions 
of opinion. A representation as to the value of one building would not 
affect recovery on another where each was covered for a specific amount. 

An allegation that the house was occupied when insured and afterwards 
became vacant, setting out a copy of the application and denying any 
mistake in the policy, states a good defense. 

Where the agent is informed by the applicants that they cannot give him 
the data, but if he can fill up the application from other sources the pol- 
icy will be taken, and is signed in blank and filled up by the agent with- 
out reading the contents to the insured, the company will be responsible 
for false statements. 


J. S. Scopey, for Appellants. 
J. McCaze & Son, for Appellee. 
Otps, J. 

On the 27th day of December, 1884, the appellee executed to the 
appellants a certain policy of insurance, insuring certain property 
of the appellant against loss by fire. The total amount of the in- 
surance was $1,000, and wus distributed on the property of 
appellant as follows: ‘$700 on one-story, shingle-roof, frame build- 
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ing, occupied by a tenant, No. 1 (including foundation, cellar, or 
basement walls); $100 on shingle-roof, frame barn No. 1 (including 
foundation) ; $150 on shingle-roof frame granary; $50 on smoke- 
house.” The dwelling-house was destroyed by fire, and this action 
is to recover the $700 insurance thereon. Motions were made and 
sustained to strike out parts of the complaint. An answer in ten 
paragraphs was filed by appellee, and demurrers were addressed to 
the several paragraphs, and overruled as to the 2d, 7th, 8th, 9th, 
and 10th paragraphs and exceptions, and appellants filed a reply to 
the 2d, 7th, 8th, 9th, and 10th of answer, to which reply there was 
a demurrer filed and sustained, and judgment on demurrer in favor 
of appellee. 

The first error assigned is in sustaining the motion to strike out 
parts of complaint. The policy contained a condition that “if the 
buildings be or become vacant or unoccupied, or be used for any 
other purpose than as mentioned in said application, then the policy 
should become void;” and the averments which were struck out of 
the complaint were to the effect that before the plaintiffs made the 
application for the insurance, and before the insurance policy sued 
on was issued, the defendant made and promulgated a rule that a 
vacancy of property insured should not be permitted over thirty 
days at any one time, and that when the vacancy of the. property 
insured became chronic the defendant did not want the risk; that, 
at the time of making the application for the insurance in contro- 
versy in this case, the authorized agent of the defendant, and the 
agent through whom said insurance was effected and the policy 
issued, read the said rule to the plaintiffs, and declared and repre- 
sented to the plaintiffs that the construction put upon said rule by 
the defendant was that said rule formed a part of said contract of 
insurance, and superseded and annulled the condition in the policy 
providing said policy should become void on the property becoming 
vacant, and that the policy would be valid if the property did not 
remain vacant for more than thirty days at any one time; that 
plaintiffs paid the sum of $11.30 for said insurance, and that said 
rule became and was a part of said contract of insurance; that the 
property became vacant on the 19th day of November, 1885, and 
was burned upon the 21st day of November, 1885, and that such 
vacancy occurred without the order, knowledge, or consent of the 
plaintiffs, or either of them, by. the tenant vacating the same. 

There was no error in the court sustaining the motion to strike 
out this part of the complaint. It alleges no mistake in the policy 
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of insurance. It admits that the policy was executed as it was 
intended to be, including the proviso that the policy should become 
void if the building should be allowed to become vacant; and the 
effect of the allegation is that the agent misrepresented the legal 
liability of the company on the policy. Suppose the company had 
made and promulgated a rule as alleged, viz.: ‘Remember, our 
rule is not to permit vacancy over thirty days at any one time, and 
when this vacancy becomes chronic we do not want the risk at all.” 
This would not prevent the company from making a written con- 
tract of instirance on the terms statedin the policy. The condition 
in the policy is that “if the above-mentioned buildings be or 
become vacant or unoccupied, or be used for any other purpose 
than is mentioned in said application, without consent indorsed 
hereon, the policy shall be null and void.” ‘The fair construction of 
the stipulation in the policy and the rule, if the rule entered into 
the policy, as contended, we think is that the company will permit 
a vacancy for the period of thirty days, provided its consent is 
indorsed on the policy, and if the vacancy continues until it becomes 
chronic the company does not want the risk at all; and the insured 
took the policy with the stipulation contained in it that the policy 
should become void if the premises were allowed to become vacant 
without the consent of the company indorsed thereon, or of an 
agent on the part of the company, upon the application of the 
assured to indorse his policy, and allow a vacancy for thirty days, 
but, if the vacancy continued from time to time until it became 
chronic, the company did not want the risk, and would -not consent 
to the vacancy; and the rule would not abrogate the stipulation in 
the policy, as contended by the counsel for appellant, even if the 
rule was in full force, and entered into and constituted a part of 
the policy, which we do not decide. Upon either theory, the 
motion to strike out was properly sustained. 

The next alleged errors complained of are sustaining demurrers 
to each of the 2d, 7th, 8th, 9th, and 10th paragraphs of answer. 
Counsel for appellant state that “they alike present in substance 
the same question,” and discuss the ruling in sustaining the de- 
murrers to the 8th, 9th, and 10th paragraphs, and we consider only 
the ruling presented and discussed. The 8th paragraph of answer 
alleges that the policy sued on was issued at defendant's general 
office at, Chicago, Ill., by its general agent, on the sole information 
contained in plaintiffs’ application taken by defendant’s local agent 
at Greensburg, Ind., and forwarded by him to said office, and whose 
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powers were limited to taking and transmitting such application 
and the premiums and notes to said office, and said policy was 
transmitted directly to plaintiffs by mail; “that in said application, 
a copy of which is filed, marked ‘Exhibit A,’ and made a part 
hereof, said plaintiffs stated and guarantied that said dwelling- 
house embraced in said application and policy was only fifteen years 
old, and said statements are made parts of said policy, and con- 
ditions precedent to plaintiffs’ right to recover, and are warranties 
of the truth of the facts therein stated; that in truth and in fact 
said house then and there was more than fifteen years old, the 
same being then and there twenty years o'd;” that there is thereby 
a breach of said warranty and conditions precedent. 

We copy so much of the application as is material for the deter- 
mination of the question as to the validity of this paragraph of 
answer :— 


Application for insurance on farm property, churches, and school-houses. 
Application of E, H. and Mary Rogers, of Salem township, county of Dela- 
ware, state of Indiana, for insurance against loss or damage by fire or light- 
ning by the Phenix Insurance Company of Brooklyn, in the sum of $1,000, 
according to the specitications below, for the term of three years from the 
27th day of December, 18%4; it being understood that the value of the property 
is estimated by the applicant on one-story, shingle-roof, frame building oceu- 
pied by tenant as dwelling No. 1, (including foundation, cellar, or basement 
walls;) valuation, $1,000; sum insured, $700. One shingle-roof frame barn, 
No. 1, (including foundation;) valuation, $200; sum insured, $100. One 
shingle-roof frame granary, value of which is $300; sum insured, $150. One 
smoke-house, 12-16-12; valuation, $75; sum insured, $50. Amount of policy, 

; stun insured, $1,000. Situate on sec. 6-31, town 19-20, range 9-9, 
county of Delaware, Indiana. Dwelling: (1) Is it frame, brick, or stone? 
Frame. (2) What is its age? Fifteen years. (3) Condition? Good. (4) 
Present cash value? $1,200. (5) Is it finished? Yes. And painted? Yes. 
(6) What kind of roof? Shingle. (7) What are the dimensions? Main 
building, one story, 32 feet by 34 feet, height 13 feet; wing, 12 feet by 32 feet, 
height 10 feet. (8) Chimneys, what kind? Brick. (9: Where do they start, 
above or below upper ceiling? Both ways. (10) Do all pipes enter good 
brick flues? Yes. (11) How do pipes enter flnes,--at side or bottom? Both 
ways. (12) Do any pass through partitions or floors or ceilings? If so, how 
are they secured, and how near to wood? No. (13) How far off, and in 
what, are ashes kept? Safe. (14) Is summer kitchen detached from dwell- 
ing? Ifso, how far? None. (15) Does stove-pipe in summer kitchen pass 
through side or roof? No. (16) If so, will you agree to keep it in good order? 
Yes. (17) By whom is house occupied? Tenant. (18) For what purpose is 
house occupied? Dwelling. Numerous questions are answered as to the 
other property, and then follows this statement: ‘I warrant the foregoing 
application to contain a full and true description and statement of the condi- 
tion, situation, value, occupation, and title of the property hereby proposed 
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to be insured in the Phenix Insurance Company, and I warrant the answers 
to each of the foregoing questions to be true,” 

—which application is signed by Mary Rogers.. In the body of the 
policy of insurance issued the following statement is contained :— 

This insurance is based upon the representations contained in the assured’s 
application, of even number herewith, on file in the company’s office in 
Chicago, Illinois, each and .every statement of which is hereby specifically 
made a warranty and a part hereof; and it is agreed that, if any false state- 
ments are made in said application, this policy shall be void, ete. 

It is expressly stated in the policy that the insurance “is based 
upon the representations” contained in the application. The lan- 
guage used in the application and in the policy construes the state- 
ments in the application as representations, but also seeks to 
construe them as warranties. It is a well-recognized rule of con- 
struction that, when the language used in a policy is capable of two 
constructions, the one most favorable to the assured shall be given 
to it, but the appellee in this case seeks to place a narrow construc- 
tion on the language used, and the construction most favorable to 
itself. In the case of Burkhard vs. Insurance Co. (102 Pa. St., 
263), the court says: “The true principle of sound ethics,” says 
Chancellor Kent, “is to give the contract the sense in which the 
person making the promise believed the other party to have 
accepted it.” A just sense should be exercised in so interpreting it 
as to give due and fair effect to its provisions. 2 Kent, Comm., 
557. When a party uses an expression of his liability having two 
meanings,—one broader, and the other more narrow, and each 
equally probable,—he cannot, after an acceptance by the other con- 
tracting party, set up the narrow construction. 2 Whart. Cont., § 
670. Hence, when an insurance company tenders a policy to a 
party seeking to be insured, and uses in the policy ambiguous 
words, these words will be held to have the meaning most favorable 
to the insured, as the presumption is that on this construction he 
took the policy. To the same effect is the decision in the case of 
Bank vs. Insurance Co., 95 U. S., 673. Inthe case of Moulor vs. 
Insurance Co. (111 U. S., 335), it is held that “when a policy of 
insurance contains contradictory provisions, or has been so framed 
as to leave room for construction, rendering it doubtful whether the 
parties intended the exact truth of the applicant’s statements 
to be a condition precedent to any binding contract, the court 
should lean against that construction which imposes upon the 
assured the obligations of a warranty.” This same rule of construc- 
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tion was adopted and held by this court in the case of Insurance 
Co. vs. Hazelett, 105 Ind., 212. The complaint is based upon the 
policy of insurance, and a copy of the policy is filed with and made 
a part of it, and the answer is based on the application, on the 
theory that the statement made as to the age of the building is a 
warranty, and alleging a breach of the warranty. The application 
and policy must be construed together, and, so construing them, the 
statements in the application do not constitute a warranty, but are 
representations, and must be treated as such in determining the 
liability of the company upon the policy. The construction given 
to the policy is ajust one. If construed to be a warranty, the state- 
ments must:be literally true, else they avoid the policy. It would 
hardly seem consistent that fair-dealing persons would intend that 
an immaterial variance in the age or value or size of a building 
which was in no way detrimental, and which did not render the risk 
more hazardous, should vitiate the contract; but, if false and mate- 
rial, then it would affect the rights of the parties. The age of a 
building is a matter which a person might be very liable to be mis- 
taken about; and, if the statement in the application be held to be 
a warranty, a slight variance in the age of the building, though it 
in no way affected the risk, would render the policy void. This 
representation made in the application for insurance in this case 
cannot be held to constitute a warranty. The court erred in over- 
ruling the demurrer to this paragraph of answer. 

The ninth paragraph alleges a warranty that the land on which 
the dwelling-house was situate was 37 acres, and was of the value 
of $50 per acre; whereas, in fact, it was not worth more than $25 
per acre. This, as has been held by this court, is nothing more than 
an expression of opivion as to the value of the land, and must have 
been so received, understood, and treated by the company; that all 
the warranty amounts to is that such is his opinion as to the value 
of the land or property: Pickel vs. Insurance Co., 119 Ind., 291; 
Insurance Co. vs. Pickel, 119 Ind., 155. This paragraph of answer 
is bad, and the court erred in overruling the demurrer thereto. 

The tenth paragraph of answer alleges a warranty as to the value 
of the barn insured by said policy, that it was of the value of $200, 
and that the granary insured by the policy was of the value of $300; 
that in fact the barn was not worth more than $100, and the granary 
not worth more than $100. This paragraph of answer was bad 
upon two theories. It is a mere expression of an opinion as to the 


value. The policy of insurance stipulates a separate amount of 
VoL. XIX.—32. 
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insurance on each building; and a representation or warranty 
relating exclusively to one of the buildings would not defeat a 
recovery of the insurance on the other. The suit is for the insur- 
ance upon the house, which was alone destroyed by fire: Pickel vs. 
Insurance Co., supra, and Insurance Co. vs. Pickel, supra. 

The seventh paragraph alleges a warranty as to the value of the 
house insured. For the reason heretofore stated this paragraph 
was also bad, and demurrer should have been sustained. 

The second paragraph alleges that the house was occupied when 
the policy issued, and that it became vacant in violation of the con- 
ditions stated in the policy, and was burned while vacant, and 
denies there being any mistake in the policy, and sets out a copy of 
the application for said insurance. This paragraph states a good 
defense. 

The next error assigned is the sustaining of the demurrer to the 
plaintiffs reply to the 2d, 7th, 8th, 9th, and 10th paragraphs of 
answer. To avoid the condition in the policy that it shall become 
null and void if the property shall become vacant it is alleged in 
the complaint that it was agreed between the plaintiffs and the 
agent of the defendant, who agreed, that the words, “or if the above- 
mentioned buildings be or become vacant or unoccupied,” should 
be stricken out of said policy, and the words, “Our rule is not to 
permit vacancy over thirty days at any one time,” should be in- 
serted in said policy, and that the terms of the policy agreed upon 
to be issued to the appellants by the defendant were not to become 
forfeited unless the property should become and remain vacant 
thirty days, and that by the mutual mistake of appellants and 
appellee the words to be stricken out were left in, and words to be 
inserted were left out; that the property became vacant, without 
the knowledge or consent of either of the appellants, on the 19th 
day of November, 1885, and two days thereafter the dwelling- house 
casually took fire, and burned down; and there was a prayer for a 
reformation of the contract. 

The plaintiffs’ reply to said paragraphs of answer contained the 
following averments: “For reply to said 2d, 7th, 8th, 9th, and 10th 
paragraphs of said answer, and each of them, plaintiffs say that, at 
the time of the making of said application for said insurance sued 
on, said Edward H. Rogers, who then and there acted for his said 
wife, Mary J. Rogers, having in his possession an unexpired policy 
of insurance upon said property, said J. H. St. John, then and there 
being the agent of the defendant, greatly desired said plaintiffs to 





1890.] Rogers et al. vs. Phenix Ins. Co. 499 


make an application with the defendant for the insurance of said 
property through him (said St. John) as such agent; that there- 
upon said Rogers informed said St. John that he (said Rogers) had 
no knowledge or information, nor did said Mary J. have any knowl- 
edge or information, as to the value or description of said property, 
or of the real estate upon which the said buildings were situate, and 
that said plaintiffs, or either of them, could give no data or value, 
or make any representations as to the value, condition, description, 
or otherwise, of said buildings, or of the real estate on which they 
were situate; nor could they, or either of them, make any statement 
as to the value, age, description, quantity, or quality of any of said 
property; that, said St. John being then and there desirous to effect 
such insurance, said plaintiff told him (said St. John), as such 
agent, that if from said expired policy, or from personally seeing 
said premises, and then and there acting for and on behalf of said 
defendant, he: could or would make out an application for such 
insurance, he might do so, but that they (the plaintiffs) would 
make no representations whatever as to the value, size, age, condi- 
tion, quantity, or quality of any of said property; that said Rogers 
then and there delivered said expired policy to said St. John as 
such agent, and he (said Rogers), for and on behalf of said wife, 
and at the request of said St. John, signed her name to said appli- 
cation, the same then being the printed blank application, and 
none of the blanks being then and there filled up; that the filling 
up of said blank application was the work of said St. John as the 
-agent of said defendant, and without any connection on the part of 
plaintiffs therewith, other than said signing of said blank applica- 
tion, and said St. John, as agent of the defendant, forwarded said 
application, so as aforesaid made by him as agent of defendant, to 
said defendant’s general agent at Chicago; that the making of said 
application was wholly the work of said defendant by its said agent, 
other than the signing of said blank form; that, connected there- 
with, plaintiffs did not, nor did either of them, make any represen- 
tation, statement, fact, or figure therein set forth, but the same is 
wholly the work of defendant’s said agent; that, after said applica- 
tion had been sent by mail by St. John to the general agent of 
defendant at Chicago, the same was returned to said St. John, who, 
then still acting as defendant’s agent, brought the same to said 
Mary J. Rogers, and requested her in her own hand to sign the 
same, which she did at his request, not knowing of the contents, or 
reading a word thereof, said St. John then and there saying to her 
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that it was allright, and that as a matter of form the insurance 
company wanted her name signed thereto by herself, which she, at 
his request, did,as aforesaid; that said St. John in no manner, way, or 
furm, in connection therewith, acted as the agent of said plaintiffs, 
or either of them. And they further aver that the making of said 
application, whether true or false as to the facts therein stated, is 
the act and deed of the defendant, and its agent acting for it, the 
plaintiffs giving them no information as to said property insured, 
or as to its value, age, condition, or situation, or of the quantity or 
value of the land; that at the time of, and concurrent with, the 
signing of said blank application, said defendant then and there 
contracted and agreed, as to said vacancy clause in the conditicns 
of said policy, to and with the plaintiffs, for the vacancy clause 
therein as the same is stated and pleaded in the complaint in this 
action, and for and upon the consideration therefor paid by the 
plaintiffs to said defendant; the agreement as to vacancy, and 
the signing of the blank application, being one and the same 
transaction.” 

In the case of Pickel vs. Insurance Co., supra, this court says: 
“ An agent authorized to take applications for insurance should be 
deemed to be acting within the scope of his authority when he fills 
up the blank application of insurance; and if, by his fault or negli- 
gence, it contains a misstatement, not authorized by the instruc- 
tions of the party who signed it, the wrong should be imputed to 
the company and not to the assured. * * * And when the agent 
thus authorized by his company to take applications for insurance, 
without the knowledge of the applicant, writes false answers to 
questions contained in the application, contrary to the directions of 
the applicant, who makes true answers to such questions, the com- 
pany will be estopped by the answers thus written by its agent:” 
In Dunbar vs. Insurance Co. (72 Wis., 492), it was held that when 
the agent of an insurance company filled out an application, and, 
without inquiry from the insured, inserted therein an answer stat- 
ing that the property was unincumbered, and presented the appli- 
cation to the insured for signing, without acquainting him with its 
contents, and the latter signed it, not knowing that it contained 
such statement, the insured was not bound by the statement, and 
that the company could not avoid the policy on the ground of its 
falsity: Insurance Co. vs. Pearce, 39 Kan., 396; Assurance Co. vs. 
Rector, 85 Ky., 294. It is the well-settled doctrine that the agent 
of an insurance company, in filling blanks in the application, does 
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not thereby become the agent of the applicant: Bartholomew vs. 
Insurance Co., 96 Amer. Dec., 65; Hingston vs. Insurance Co., 42 
Iowa, 47. If an applicant for insurance signs the application in 
blank, and the agent of the company, upon his own motion, and 
without authority or direction from the applicant, fills the blanks, 
he does not thereby become the agent of the applicant, and the 
misstatements made by the agent in filling up the application will 
not avoid the policy. 

In this case, as alleged in the reply, St. John, the agent of the 
company, is informed by one of the applicants that neither of the 
applicants could give him any data from which to fill up the appli- 
cation, and that they would not give him any data or information 
by which to fill it; that he, Edward H. Rogers, had an expired 
policy that theeagent could take, and if he could fill up the applica- 
tion from it, or from his own information or viewing the property, 
Rogers and wife would take the insurance. The agent produces a 
blank application, and has Rogers sign it in blank, and St. John, 
the agent of the company, fills out the application, and answers to 
all the questions from information which he receives or possesses, 
none of which is furnished him by either of the appellants. The 
agent, after he has the upplication filled, presents it to the wife of 
Edward H., who is the owner of the property, and states to her 
that it is all right, that it is a mere formal matter, and asks her to 
sign the application in person, without reading it to her, or offering 
to read it to her. Ifthe application contains any false statements 
or answers to questions, it is the fault of the appellee’s agent. It 
was he who framed and wrote them, and procured the application 
to be signed containing them. The appellants and appellee were 
dealing together; the appellants in person, and the Appellee by 
their trusted and authorized agent, St. John. The appellee, by its 
agent, prescribes the terms on which it will insure the property, and 
reduces it to writing, and procures the signature of Mary J., the 
owner of the property, and she pays the consideration, and the 
insurance is issued. If any wrong was done, if any false state 
ment was made, it was done and stated by appellee’s agent, 
and it cannot take the benefit of a wrong committed by its own 
agent to defeat the payment of the loss. The reply is certainly 
good as to the 7th, 8th, 9th, and 10th paragraphs of answer, which 
are bad, but would be good even if the representations were held 
to be warranties; but it does not confess the allegations in the sec- 
ond paragraph, and sufficiently state the mistake in the terms of 
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the policy to avoid averment of vacancy in the second paragraph. 
It is not a good reply as to the second paragraph. 

It is contended by counsel for appellee that the complaint is insuf- 
ficient, and therefore none of the errors assigned by appellants are 
available for a reversal of the judgment. The complaint was not 
tested by a demurrer, and we agree with counsel that the tran- 
script is very informal; but after some effort we think we have 
been able to decipher it, and determine what the averments of the 
complaint are, although they are not very systematically arranged. 

It is contended by counsel that the complaint does not show that 
the assured is the sole, and unconditional owner in fee of said 
property. It avers that Edward H. had no interest in the policy; 
that he was named in it by reason of the fact that he was the hus- 
band of Mary J.; and it avers that the application, was made by 
Mary J. Rogers alone, “who was then and there the sole owner of 
said property by deed in fee-simple.” The complaint, we think, 
contains sufficient allegations to entitle the plaintiff, Mary J. Rog- 
ers, to recover, and we do not deem it necessary to state all of the 
averments in this opinion; but, as it appears in the record, the 
amendments are separate from the original complaint, and cause 
confusion in the record. If we are correct in this, it is a practice 
that ought not to be tolerated, and the complaint as amended ought 
to be redrafted into one pleading. 

For the error of the court in overruling the demurrer to the 7th, 
8th, 9th, and 10 paragraphs of answer the judgment must be re- 
versed. Judgment reversed, at costs of appellee, with instructions 
to the court below to sustain the demurrer to the 7th, 8th, 9th, and 
10th paragraphs of answer, and to order the complaint redrafted, 
aud a reformation of the issues in accordance with this opinion. 
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Lewis, C. J. 

This is an appeal from a judgment dismissing an action instituted 
by appellant, administrator of the estate of Joseph Richardson, 
to recover of appellee value of a dwelling-house and furniture 
destroyed by tire, which was insured by a_ policy issued to 
decedent. 

As all other conditions necessary to recover appear, from allega- 
tions of the petition, to exist, the single question presented is 
whether the policy became void, and of no effect, upon death of 
the assured, which occurred before destruction of the property. 
The policy, dated March 17, 1883, contains the following :— 

The German Insurance Company, by this policy of insurance, in considera- 
tion of two notes for $26.50, do insure Joseph Richardson against loss or 
damage by fire and lightning, to the amount of $ , on * * * dwelling- 
house and furniture. * * * And the said company hereby agree to make good, 
unto the said assured, his executors, administrators, and assigns, all such 
immediate loss or damage, not exceeding in amount the sum insured, nor the 
interest of the assured in the property, nor the cash value of any building or 
other property at the time of loss, as shall happen by fire or tightning to the 
property above specified, from the 10th day of March, 1883, at 12 o’clock, 
noon, to the 10th day of March, 1888, at 12 0’clock noon, except such portion 
of the above-mentioned period of time as this company shall hold against the 


* Decision rendered, February 20, 1890. 
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insured any promissory note past due and unpaid in whole or part; andglur- 
ing such portion of time the policy shall be null and void, and so continue till 
such promissory note is fully paid. Following provisions in regard to amount 
of loss and damage to be estimated, and right of the company to repair or 
rebuild the property de-troyed, and others having no application to this case, 
is this clause in the policy: ‘‘If there is, or shall be, other prior, concurrent, 
or subsequent insurance, whether valid or not, on said property, or on any 
part thereof, without the company’s consent hereon; or if said building * * * 
now is, or shall become, vacant or unoccupied; or if the hazard shall be 
increased in any way; or if the property, or any part thereof, shall be sold, 
conveyed, incumbered by mortgage or otherwise, or any change takes place 
in the title, use, occupation, or possession thereof, whatever; or if foreclosure 
proceedings shall be commenced; or if the interest of the insured on said 
property, or any part thereof, now is, or shall become, any other or less than 
a perfect legal and equitable title and ownership, free from any lien what- 
ever except as stated in writing hereon; or if the building or buildings stand 
on leased land, of which the assured has not a perfect title; or if this policy 
shall be assigned without written consent hereon,—then and in every such 
case this policy shall be void. 

The right was in terms given to the insurance company to termi- 
nate the policy at any time by giving notice to that effect, and 
refunding unearned premium, and also to the insured, to be, how- 
ever, exercised only after full payment of premium. 

According to the only meaning we think the language used 
fairly capable of, the property was insured for a specified period of 
time, which could, after the premium had been fully paid, be 
adjudged by the compiny only upon notice and refunding the 
unearned part of the premium; and it agreed to make good unto, 
not merely the insured himself, but his executors, administrators, 
and assigns, the immediate loss or damage that might happen by 
tire or lightning to the property at any time during that period, 
whether before or after his death. And, therefore, to treat that 
event as ipso facto a termination of the policy, and liability under 
it, would be contrary to the express terms of it, render the stipula- 
tion for payment to the personal representative of the insured 
superfluous, and allow the company to retain the full consideration 
paid, while being held to only part performance of its agreement. 
It is true, as argued, the property might have been destroyed 
before, though the loss not made good until after, his death; but 
the stipulation of the company to pay his personal representative 
was not necessary to meet such contingency, because the amount 
due could have in that case been collected without. On the other 
hand, it is both rational and provident for a person obtaining a 
policy of fire insurance to have provision in it against destruction 





1890. } Richardson’s Adm’r vs. German Ins. Co. 505 


of the property after his death; and in such case the stipulation 
mentioned becomes applicable and necessary. It seems to us the 
force and effect of language so comprehensive and clear should not 
be neutralized, or to any extent impaired, by a subsequent forfeit- 
ing clause of a policy of insurance, unless the words used for that 
purpose be so definite, explicit, and free from ambiguity as to leave 
no other reasonable alternative; for, while forfeitures are not 
favored by the law, and provisions in a contract therefore are 
always to be strictly construed, the terms of a policy of insurance, as 
said in Insurance Co. vs. Jackson (16 B. Mon., 242), should be 
liberally construed for the benefit of the insured, and so as to 
effectuate, as far as may reasonably be done, the indemnity he 
justly expected. It is evident the clause referred to was prepared 
with care, and a purpose to guard every supposed right and inter- 
est of the company; yet, of the seven distinct causes for forfeiting 
the policy therein enumerated, not one of them, in express terms 
or by fair implication, relates to or includes the death of the insured, 
nor is it anywhere mentioned as a condition or cause for forfeiting 
or terminating the policy. The only part of the clause which can 
be construed to have any relation at all is expressed as follows: 
“ Or any change takes place in the title, use, occupation, or pesses- 
sion thereof, whatsoever;” and that, we think, does not necessarily 
or properly refer to a change unavoidably resulting from his death, 
but rather to such as might be caused or suffered by act of the 
insured while living, which is the case in each one of the other 
causes or conditions set forth in the forfeit clause, as well those 
which precede as those following the one quoted. But, be that as 
it may, each condition of forfeiture mentioned may, without 
destroying or lessening its proper meaning or effect, be reconciled 
with a continuation of the policy after such death to the end of the 
period; and it therefore should be done, rather than defeat what 
was elsewhere in the policy clearly provided for. We have been 
referred to the cases of Sherwood vs. Insurance Co. (29 Amer. Rep., 
180) and Wyman vs. Wyman (26 N. Y., 253). The first one has no 
application to this case, because there a change “by operation of 
law” was in terms made a cause of forfeiture. The latter involves 
practically the same question as this case, and the conclusion 
arrived at is;different from what we think is the proper one; for, 
according to rules of corstruction frequently approved by this 
court, a forfeiting clause in a contract should never defeat a right 
previously agreed upon, and provided for, unless the language 
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used, strictly interpreted, require it. We think a cause of action 
is stated in the petition; and the judgment must be reversed, and 
cause remanded, with directions to overrule the general demurrer, 
and further proceedings consistent with this opinion. 


slenaticapata ~—} 


SUPREME COURT OF MINNESOTA. 


WALTER 
Us. 
ODD-FELLOWS’ MUTUAL BENEFIT SOCIETY.* 


The articles of association of ‘‘The Odd-Fellows Mutual Benefit Society,” 
organized under title 3, c. 34, Gen. St. 1878, state that ‘‘ the general nat- 
ure of its business, and its general purpose, is the insuring the lives of the 
members upon the plan of paying to the ‘representatives’ of every de- 
ceased member a certain sum, to be assessed upon and received from the 
other members of said association.” There being nothing in the statute, 
or elsewhere in the articles of association or by-laws, limiting the bene- 
ficiaries of such insurance to any particular classes of persons, held, that 
the word ‘ representatives,” as here used, is to be construed, not in any 
limited or technical sense, but as meaning and including any person 
whom the member may designate, or, if he fail to designate, the person 
whom the by-laws designate, as the person to whom the money shall be 
paid. 


A designation as beneficiary of a person not a member of the family of the 
member is valid. 
C. R. Davis and A. A. Srons, for Appellant Charles Hensel. 
E. Sr. Jutren & W. S. Cox, for Respondent. 
Mircuet1, J. 

The Odd-Fellows’ Mutual Benetit Society is a corporation or- 
ganized in 1870 under Gen. St. 1878, c. 34, tit. 3, relating to cor- 
porations other than those for pecuniary profit. The articles of 
association of the society state that “the general nature of its busi- 
ness, and its general purpose, is the insuring the lives of the mem- 
bers upon the plan of paying to the representatives of every de- 
ceased member a certain sum, to be assessed upon and received 
from the other members of said association.” The by-laws, after 
stating the purpose and object of the association in the same lan- 
guage as the articles, and limiting membership to Odd-Fellows un- 
der the age of fifty-five years, who can pass the requisite medical 
examination, provide that, upon the death of a member, his widow, 


* Decision rendered, December 24, 1889. 
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heirs, or designated beneticiary shall receive a sum equal to one 
dollar for each member of his class at the time of his death, not 
exceeding a specified sum; that the applicant for membership shall 
designate in his application some person or persons to whom it 
shall be paid in the event of his death, and that the secretary shall 
enter such name or names upon the records, and indorse them 
upon the certificate of membership; that, in the event that any 
member fails to designate a beneficiary, then in case of his death 
the amount should be paid (1) to his widow; (2) if no widow, 
to his children; (3) if no children, to his mother; (4) if no 
mother, to his father; (5) if no father, then to his legal 
heirs; and (6) in default of all these, and in case of no des- 
ignated beneficiary, the money shall revert to the society, after the 
board of directors shall have appropriated such part of it as they 
deem proper towards sick or funeral expenses of the deceased, or 
for monumental purposes. The articles also provide for a change 
in the designation of the beneficiary by a member upon written 
application, accompanied by a return of his certificate, and upon 
approval of the change by the directors; in which event the change 
shall be made, and a new certificate issued to the member. In De- 
cember, 1884, Everett became a member of the society, which is- 
sued to him a certificate, by-which it agreed to pay the specified 
amount of insurance on his life, within sixty days after notice and 
proof of his death, to his “executor,” whom Everett designated as 
the person to whom the money should be paid. In August, 1885, 
pursuant to the provisions of the by-laws, Everett applied to 
change the beneficiary from his executor to the plaintiff, Rosa 
Walter, which, upon approval of the directors, was done, and a new 
certificate of membership, intended as a substitute for the first, 
which was returned and canceled, was issued to him, in which 
plaintiff was designated as the beneficiary, Everett, himself paid 
his membership fee and all assessments made by the society against 
him during his life. He died intestate in 1887, leaving no widow, 
his wife having been previously divorced from him, and an only 
child,—a daughter. Plaintiff is not, and never has been, in any 
manner or degree related to or connected with Everett, either by 
consanguinity or affinity, nor was she ever a member of his family. 
After his death the insurance on his life was claimed both by the 
plaintiff and by Hensel, the administrator of his estate, and, the 
former having brought this action against the society for its recov- 
ery, the society was permitted to pay the money into court, and 
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the administrator was substituted as defendant in its place. The 
question is, which of the present parties to the action is entitled 
to the money. 

The contention of the administrator is that the Odd-Fellows’ 
Mutual Benefit Society is a benevolent association of the class de- 
scribed in Gen. St. 1878, c. 34, § 368, incorporated for the sole 
purpose of mutual protection and relief of its members, and for the 
payment of stipulated sums of money to the families of deceased 
members; and hence that the attempted designation of plaint- 
iff as beneficiary was inoperative and void, she not being a member 
of Everett’s family, and therefore the designation of his “ execu- 
tor” in the first certificate still remains in force. 

If this contention as to the nature of the society is correct, it is 
difficult to see what right defendant has to the money; for, if 
only members of the family of a member could be beneficiaries, the 
designation of his personal representatives, like the designation of 
“ his estate,” would amount to no designation at all, and the money 
would, in such contingency, under the by-laws, belong to Everett’s 
daughter. For, while it may be that if money had in fact been 
paid over to the administrator which in fact belonged to the 
daughter, he would be deemed to hold it as trustee for her, and 
not as assets of the estate, yet he would have no right to demand 
payment of it, or sue for it. Personal representatives have a 
right only to such funds as belong to the estate of the decedent, 
and which, when received, are assets for the purposes of adminis- 
tration and distribution under the statute or the will. If this 
money belongs to the daughter it is no part of the estate of the 
deceased, and the defendant, as administrator, in no way represents 
the daughter. 

But, passing this question, we think the defendant is entirely in 
error as to the nature of this society. He reasons from a false 
premise, or, rather begs the very question at issue. He assumes 
that the society is organized under a statute which authorizes the 
payment of insurance on the lives of its members only to their fam- 
ilies, and then argues from that premise that the term “represen- 
tatives”’ in the articles of association must, in order to make these 
articles conform to the statute, be construed as limited to members 
of the families of the insured, and then the by-laws construed so 
as to harmonize with this construction of the articles. If he was 
correct as to the statute, it is true that we would be justified in 
giving a liberal construction to the articles in order, if possible, to 
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make them conform to the law under which the society assumed 
to organize; and, if the statute or articles of association clearly lim- 
ited beneficiaries to certain specified classes of persons, we might 
construe the provisions of the by-laws as limiting the right of des- 
ignating beneficiaries to persons of the specified class; and, if there 
was a conflict between the articles of association and the by-laws, 
undoubtedly the former would prevail. But, as a matter of fact, 
there is absolutely no limitation in the statute as to who may be 
beneficiaries. So far as the statute is concerned, the society might 
have provided that any person might be designated as beneficiary. 
Hence we are thrown back entirely upon the articles of association 
and by-laws. There is nothing in the by-laws imposing any re- 
strictions or limitations as to the persons whom members may 
designate as their beneficiaries; certainly nothing limiting such 
designation to their families. On the contrary, they expressly pro- 
vide in one contingency that the money shall be paid to the “legal 
heirs” of the deceased member, without limitation as to degree, 
or as to dependency upon him; and it will be observed that it is 
only upon both a failure of widow, children, mother, father, and 
“legal heirs,” and in case of no designated beneficiary, that the 
money reverts to the association. In fact, all the provisions of the 
by-laws look towards, and imply, an unlimited right of designation. 

The stipulation in the case thatthe association is a “ benevolent ” 
society amounts to nothing, for at best that is a very ambiguous 
and equivocal term. Moreover, the articles of association and by- 
laws are also stipulated into the case, and to them must we look to 
ascertain their meaning and the character of the association. 
When we turn to the articles, we find no prohibitory or restrictive 
language excluding from the powers of the corporation the right 
to contract specially with a member for the payment of benefits to 
persons other than his widow, children, or members of his family. 
There are two rules which we think should be applied in the con- 
struction of these articles : (1) That, in the absence of any prohib- 
itory or restrictive language in them, or in the statute under which 
the society is organized, any person might be designated the bene- 
ficiary of the insurance on the life of the member, provided, of 
course, such designation did not violate some rule founded in pub- 
lic policy,—a question not raised or involved here. (2) Where the 
language is ambiguous or inaccurate, and reasonably susceptible of 
two interpretations, it should be construed most favorably to the 
right of designation. The only thing in these articles bearing 
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upon the question, who may be beneficiaries? is the statement 
that the general nature of the business and purpose of the society 
is to insure the lives of its members upon the plan of paying to 
the representatives of every deceased member a certain sum, to be 
assessed upon and received from the other members of the associa- 
tion. There is nothing in this to indicate that the society is any- 
thing more or less than a mutual life insurance company on the 
assessment plan; the insurance payable on the death of the mem- 
ber to “his representatives,” whoever may be meant by that term. 
This word “representative ” means one who represents, or stands 
in the place of, another. It has, however, many applications. An 
executor or administrator is called the representative of a deceased 
person, because he stands in bis place as to personalty; while an 
heir is sometimes called his representative because he stands in 
his place as to realty. While the word may mean almost anything, 
especially in wills, which the context evidencing the intention of 
the party demands, yet, primarily, and in the absence of some rea- 
son for putting some other meaning upon it to be found in the con- 
text, it ordinarily means the executor or administrator. There is 
nothing in these articles limiting it to the heirs at law of a deceased 
member, much less to members of his family. The word as here 
used may include heirs, but it certainly does include personal rep- 
resentatives,—that is, administrators and executors; and, if it be 
construed as limited exclusively to the latter, the result would be 
that the money would go to them as general assets of the estate, 
liable to be exhausted in the payment of debts, and subject to dis- 
tribution under the statute or will, so that the family of the de- 
ceased member might not receive a dollar of it. Such a construc- 
tion would leave the power of designating the ultimate beneficiaries 
or recipients of the money practically unlimited. But as there is 
nothing in the statute or articies and by-laws of the society re- 
quiring that the word should be construed, or indicating that it is 
used, in any such limited or technical sense, or anything indicating 
that the society is anything more or less than a mutual life insur- 
ance company on the assessment plan, we think the word “repre- 
sentative” must be construed as meaning and including any per- 
son whom the member may designate, or, if he make no 
designation, the person whom the by-laws designate, as the one to 
whom the money shall be paid; hence, that the right of designation 
is unlimited. Judgment affirmed. 
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UNITED STATES CIRCUIT COURT. 


N. D. IOWA, E. D. 


ABRAHAM 
Us. 
NORTH GERMAN INS. CO. 


An elevator was run in the name of E. but belonged to A. The agent agreed 
with A, to insure the property for his benefit, knowing that he was the 
owner, but instead a policy was issued by the company, insuring E., who 
had no real interest. 

Held, That where the policy was issued by the company solely upon the rep- 
resentations of the agent, who agreed to insure, and fixed the premium, 
equity will reform the contract to comply with the understanding. 

Held, That where a mistake is made as to the proper terms to be used to ex- 
press the intentions of the parties equity will reform the contract. 


Buaxe & Hormet and Cuas. A. Crark, fur Complainant. 
Henperson, Hurp, Dantets & Kieser, for Defendant. 


Sutras, J. 

From the evidence in this case it appears that in 1883, the com- 
plainant owned an elevator building at Newhall, Iowa, together 
with the machinery therein, the same being placed on the land of 
the Chicago, Milwaukee & St. Paul Railroad Company ; the same 
being used for the reception aud forwarding of grain upon said 
railway. The business was carried on in the name of H. Eyler, and 
the title of the property was ostensibly in him, but in fact the pro- 
perty and business belonged to complainant, Eyler being merely an 
employe, receiving a fixed salary of $50 per month. In September, 
1882, a policy of insurance was issued upon the property by the 
Council Bluffs Insurance Company, through its agent, George 
Snyder, then residing at Cedar Rapids, Iowa; the written portion 
of the policy being as follows : 

$2,500. H. Eyler, Newhall. $1,300 on his two-story frame, shingle roofed 
elevator, situated on railroad ground of the C., M. & St. P. R. R. Co., in the 
town of Newhall, Benton County, Iowa; $200 on his steam-engine contained 

* Decision rendered, December 30, 1889. 
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therein ; $1,000 on his grain therein. Loss, if any, payable to G.G. Abraham, 
mortgagee, as his interest may appear. 

On the 2d day of January, 1883, a policy was issued by the North 
German Insurance Company, the written portion of which is as 
follows :— 

$1,000. H. Eyler, Newhall, Benton County, Iowa. One thousand on his two- 
story frame, shingle roofed elevator building, situated on railroad ground of 
the C., M. & St. P. Ry., in the town of Newhall, Benton County, Lowa: 

On the 12th of September, 1883, a fire occurred, destroying the 
elevator and its contents. Notice of the fire was given to the com- 
pany in the form of an affidavit signed by Eyler, in which he states 
that his elevator, insured by the company, had been destroyed by 
fire, and his loss amounted to the sum of $4,800. On the 6th day 
of October, 1883, proofs of loss were furnished, in the form of an 
affidavit, signed by Eyler and Abraham, in which it was set forth 
that Abraham was the real owner of the property and business, and 
that the latter was carried on in name of Eyler, but in fact was the 
business of Abraham. The defendant company refusing to pay 
an action at law was brought by Abraham, setting forth the policy, 
the happening of the fire, the actual condition and ownership of the 
property ; that the same were known to the defendant at the time 
the policy was issued ; and that the policy was in fact intended to 
cover his interest. The company demurred to the petition, and 
the court held that upon the face of the policy it was a contract in- 
suring the interest of Eyler, and not that of Abraham, and that in 
the action at law relief could not be had on the grounds alleged, 
but that the same must be sought by a proceeding in equity. 
Thereupon the present bill was filed, and, issue being joined there- 
in, the cause is submitted upon the pleadings and evidence ; the 
object sought by the bill being a reformation of the policy so as to 
conform it to what, it is claimed, was the real contract of insur- 
ance intended to be represented by it. 

The evidence clearly establishes the fact that the elevator, and 
the business carried on in connection therewith, belonged in fact to 
Abraham, and that Eyler had no money interest therein. If the 
same was destroyed by fire, the loss would be Abraham’s, and not 
Eyler’s, and therefore any insurance against loss by fire, to be of 
any value, must be available to Abraham. The only testimony 
touching the interviews had relating to the issuance of the policies 
is that of Abraham and Eyler. It is stipulated by the parties that 
the defendant has made due effort to ascertain the present where- 
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abouts of Snyder, but has been unable to find him or procure his 
testimony. Abraham testifies that he had known Snyder for 
several years before the policy in the Council Bluffs Company was 
issued ; that he was engaged in the insurance business ; that, on 
the day of the issuance of the policy in the Council Bluffs Company, 
Snyder came to complainant’s office, at Watkins, to see about in- 
suring the elevator ; that in ‘that conversation he told Snyder that 
he owned the elevator, its contents, and the business carried on 
therein ; that Eyler was merely an employe, on a monthly salary ; 
that the property and business was kept in the name of Eyler be- 
cause complainant was running an elevator at Watkins, on the 
Chicago and Northwestern road, and the railways competing with 
each other would not permit both elevators to be run by one per- 
son ; that Snyder agreed to insure the property ; that the price 
was agreed upon, to-wit, $75 ; that the agreement was to insure 
his property ; that he paid Snyder the agreed premium ; and that. 
the latter agreed to, and did, issue the policy in the Council 
Bluffs Company. He further testifies that at this inter- 
view he told Snyder of the fact that there was a mortgage 
on the property to Rosenbaum bBros., and Snyder told 
him he had been at Newhall, and had gone through the build- 
ing and knew its condition. There is nothing to contradict or 
weaken this testimony, except the fact that it comes from complain- 
ant, and that his interest would lead him to stretch his recollection 
to the utmost in aid of his own case. Giving full weight to this 
consideration, it must still be held that the main facts testified to 
are proven, unless we are to wholly disregard complainant’s testi- 
mony. If, then it be true that Snyder came to Watkins to see 
Abraham about the insurance on the property at Watkins, and that. 
the contract was there made and closed by the payment of the 
premium and the issuance of the policy, is it not clear that Snyder 
did make the contract of insurance on behalf of the Council Bluffs 
Company with Abraham, receive payment from him of the pre- 
mium, and deliver the policy to him, and can these facts be ex- 
plained on any other theory than that Snyder knew that Abraham 
was the real party in interest, the one whose interest in the prop- 
erty was such as to authorize him to contract for its insurance, 
and whose interest was to be protected? The policy he delivered 
for the Council Bluffs Company, upon its face, provides that in case 
of loss the amount due was to be paid to Abraham, mortgagee, 


thus showing that he knew that Abraham was interested in the 
VoL. XIX.—33. ' 
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property. The undisputed facts that Snyder came to Abraham for 
the purpose of getting the insurance upon the elevator; that he 
made the contract with him, received payment of the premium from 
him, and delivered the policy to him,—show that Snyder knew that 
Abraham had an interest in the property, and then, too, corrobo- 
rate Abraham’s testimony, to the effect that Snyder knew the facts 
as they existed, and agreed to insure the property, knowing Abra- 
ham to be in fact the sole owner thereof. It is clear, beyond ques- 
tion, that Abraham’s purpose in entering into the contract of in- 
surance must have been to procure insurance for his own benefit; 
and the entire evidence, therefore, fully justifies the conclusion that 
Abraham, on the one part, and Snyder, on the other, intended to, 
and did in fact, contract for insuring the property in question for 
Abraham’s benefit, and for his protection, as the actual owner 
thereof. When Snyder filled out the policy, he so worded it that it 
failed to embody the contract he had made with Abraham. He 
seems to have thought that, as the property and business were os- 
tensibly carried on in the name of Eyler, the policy must be made 
in his name, with the provision that in case of loss payment was 
to be made to Abraham, mortgagee. In thus writing the policy, 
Snyder failed to express the contract he had in fact made, and 
failed to give any insurance upon the property which could be en- 
forced. Under such circumstances, unless the policy can be re- 
formed, the contract which was in fact made cannot be enforced. 
But it may be very truthfully said that in all the acts thus done 
by Snyder he was acting as the agent of the Council Bluffs Com- 
pany, having no relation with the defendant; and that proving that 
a case for the reformation of the one policy exists does not show 
that a like case exists as against the present defendant. In one 
sense, this is true; yet the true force and significance of the acts of 
the parties touching the policy issued by the defendant company 
cannot be understood without reference to the acts of the same 
parties connected with the first policy issued. . Touching the pol- 
icy issued by the defendant, it appears that Abraham concluded 
that he should have a larger amount of insurance upon the prop- 
erty than was afforded by the policy in the Council Bluffs Com- 
pany, and he told Eyler that, in case he (Eyler) should see Snyder 
before he himself did, he should tell him that he wanted additional 
insurance. Abraham testifies that in January, 1883, Snyder came 
to him at Watkins for the purpose of discussing the question of ad- 
ditional insurance; that he was busy at the time, and told him to 
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see Eyler about it. Eyler testifies that Snyder came to Newhall, 
and told him that Abraham had sent him there to see about taking 
out additional insurance, to the amount of $1,000, on the elevator 
property; that Snyder inquired whether there had been any 
changes in the property since he had insured it before, in the 
Council Bluffs Company; that witness told him there had been 
no change; that there was the mortgage to Rosenbaum Bros. 
still on it; that Snyder said the Council Bluffs Company would not 
take a further risk on the property, but that he was agent for the 
North German Company, and that Abraham could get additional 
insurance in that company; that he went over the building, exam- 
ining it; that he said the premium for $1,000 insurance would be 
$30; that the witness paid him $30, out of money belonging to 
Abraham, and Snyder agreed to send the policy from Cedar Rapids; 
that the policy came to him by mail a day or two afterwards. As 
has been already said, there is no testimony contradicting that of 
Eyler and Abraham. Can there be, then, any reasonable doubt 
that when Snyder arranged forthe issuance of the additional insur- 
ance for $1,000 he knew the facts touching the elevator property 
just as fully as when he issued the first policy, or, in other words, 
that he knew that Abraham was the owner of the property sought 
to be insured; that it was his interest that was to be protected; 
that the money paid him was so paid for the purpose of securing 
protection for Abraham, and for no other purpose? This being so, 
can there be any doubt that Snyder intended to, and did, contract 
to insure the property for the benefit of Abraham, as the owner 
thereof, just as Eyler testifies he agreed to do? If he in fact 
agreed to insure the property for the benefit and protection of 
Abraham, and received the consideration for such contract of in- 
surance, but, in writing out the policy, he failed to make it express 
the real contract he had entered into, is it not clearly a case for 
reformation of the policy, provided the defendant company is bound 
to make good the contract which Snyder in fact made in their 
behalf ? 

This brings us to a consideration of the relation in which Snyder 
stood to the defendantcompany. Upon this question the defendant 
has introduced no evidence whatever, but insists that the burden 
is upon complainant of establishing the fact of his agency and the 
extent of his powers. This is undoubtedly true, yet, as it is 
within the power of the defendant company to readily show the 
limitation on his powers and authority, if any exists, the court 
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is justified in assuming from the silence of defendant that 
his authority was as extensive and complete as the uncontradicted 
evidence fairly shows it to have been. It appears beyond ques- 
tion that Snyder assumed to act for the defendant company. He 
agreed to take insurance for the sum of $1,000 on the property of 
the defendant company. He fixed the rate of premium to be paid. 
He received payment of the premium, and agreed to have the pol- 
icy written out and forwarded. He did not take a written appli- 
cation for insurance, setting forth the condition of the property, 
and agree to submit that to the company, but he examined the 
building himself, made inquiries regarding the title and other 
matters connected with the property, and closed the contract of 
insurance on the spot, received payment of the premium, and agreed 
to have the policy written out and forwarded, which was done in 
due season. No communication, written or verbal, ever passed be- 
tween the company and Abraham or Eyler touching the issuance 
of the policy, except that had been between Snyder and these parties. 
The company issued the policy by reason of the contract entered 
into by Snyder. The policy, as issued by the company, acknowl- 
edges the receipt of the premium. The issuance cf the policy by 
the company is a ratification of the action of Snyder in their behalf, 
and justifies the conclusion that he was their agent in that transac- 
tion. Thus, in Bronson’s Ex’r vs. Chappell, 12 Wall., 681, it is said: 

Agents are special, general, or universal. Where written evidence of their 
appointment is not required, it may be implied from circumstances. These 
circumstances are the acts of the agent, and their recognition or acquiescence 
by the principal. The same considerations fix the category of the agency 
and the limits of the authority conferred. Where one, without objection, 
suffers another to do acts which proceed upon the ground of authority from 
him, or by his conduct adopts and sanctions such acts after they are done, 
he will be bound, although no previous authority exist, in all respects, as 
if the requisite power had been given iu the most formal manner. If he has 
justified the belief of a third party that the person assuming to be his agent 
was authorized to do what was done, it is no answer for him to say that no 
authority had been given, or that it did not reach so far, and that the third 
party had acted under a mistaken conclusion. He is estopped to take refuge in 
such a defense. 

The inference to be fairly drawn from the act of the company in 
issuing the policy is that in contracting for the insurance cf the 
property Snyder was their agent. In dealing with Abraham, Sny- 
der assumed to act on behalf of the company, as their agent, and 
the company, by issuing the policy, recognized and affirmed such 
action on his part; and the court, therefore, is entirely justified in 
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finding that Snyder represented the company in contracting for 
the insurance upon the property, and that the company is bound 
by his acts in that particular. é‘ 

It is argued for defendant that it can only be properly bound for 
the contract appearing upon the face of the policy; that it con- 
sented to make that contract, and no other; and that it cannot be 
inferred that Snyder had authority to make any other contract 
than that evidenced by the policy as issued. If this contention is 
correct, it practically eliminates Snyder from the case, and holds 
that he was not the agent for the company in any sense, and that 
the defendant is not bound by anything that took place before the 
issuance of the policy. The evidence, beyond question, shows that 
the actual contract of insurance was made at Newhall. It was at 
Newhall that the amount of the insurance was agreed upon, the 
price to be paid was settled, and the payment thereof made and 
received. If Snyder represented the company, the contract was 
made at Newhall, and at no other time or place. What was after- 
wards done by the company was solely in recognition of this con- 
tract. The. company, by its action, justifies the conclusion that it 
recognized the authority of Snyder to contract for the company 
touching the insurance of the property in question. It was upon 
the faith of the contract made with Snyder that Abraham, through 
Eyler, paid the premium agreed upon. The company has received 
the premium thus paid,.and cannot now be permitted to say that it 
is not bound by the contract made by Snyder. The company, 
through its agent, Snyder, contracted to insure the property in 
question for the benefit of Abraham, the real owner thereof, and 
was paid by him for so doing. The company, through its agent, 
filled out the policy, but so worded it that in legal effect it insured 
Eyler’s interest, in whose name the business was carriedon. This 
is not what the parties intended or contracted for. 

It is said that the policy was written as the parties agreed should 
be done; and that the mistake as to its legal effect is a mistake of 
law; and that a court of equity will not grant relief in such cases. 
In entering into contracts, parties are deemed to know the princi- 
ples established by law, and contracts are construed with reference 
to the law applicable to the subject-matter of the contract; and 
therefore, in that sense, the law, as it actually is, enters into and 
forms part of the contract that the parties make. If, however, in 
a given case, the parties actually mistake or misunderstand the 
principle of law applicable to the subject-matter of the contract, 
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and reach an agreement relying upon this mistake of the law, there 
is no ground upon which a court of equity can reform the contract. 
The court cannot know whether the parties, if they had correctly 
understood the law, would have entered into any contract on the 
subject, or what terms they might have reached touching the same. 
While the court might, therefore, be entirely satisfied that the par- 
ties, had they in fact correctly understood the principles of law 
applicable to the case, would not have made the ccntiact they did 
make, the court cannot know what contract they would have made, 
if any; and therefore, in such case, the court cannot reform the 
contract, although it might be justified in setting it aside. When, 
however, the mistake lies, not in a misunderstanding of the princi- 
ples of the law as controlling the subject of the contract, or the 
rights of the parties connected therewith, but merely in the terms 
proper to be used in defining the actual contract of the parties, 
such a mistake, though in one sense a mistake of law, is one that a 
court of equity will correct. The mistake sought to be reformed 
in the present case falls within the latter category. The evidence 
clearly establishes the fact that the actual agreement of the parties 
was that the property was to be insured for the benefit of Abraham, 
who was the real owner, and that the company entered into this 
contract with full knowledge of the condition of the property, of 
the ownership thereof, and the encumbrance thereon. It is not a 
case, therefore, of a mistake in the contract actually made, but of a 
mistake in the terms used in filling out the policy, whereby it does 
not represent the contract actually existing between the parties. 
The power of the court to correct a mistake of this nature, and to 
conform the policy to the contract as actually made, cannot be 
questioned: Williams vs. Insurance Co., 24 Fed. Rep., 625; Snell 
vs. Insurance Co., 98 U. S., 85. Complainant is therefore entitled 
to a decree for the reformation of the policy of insurance issved by 
the defendant company, as prayed for in the bill of complaint, and 
for costs. 
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SUPREME COURT OF WISCONSIN. 


JERDEE 
vs. 
COTTAGE GROVE FIRE INS. CO.* 


The by-laws of a mutual company provided that policies might be assigned 
with consent of the president and secretary upon the payment of a fee 
and giving an undertaking, and the company would not be responsible 
for loss on property so transferred until the assignment was made and 
undertaking given. 

Held, That this did not apply where the insured had sold the property but 
retained an interest in the shape of a mortgage. 


A by-law provided that a loss should not be paid where the insured had ceased 
to live in the dwelling for ten days or occupy by tenant. 


Held, That knowledge of occupancy by subsequent purchaser before the loss, 
and instructions to furnish proofs, were a waiver of any claim to forfeiture. 


La Fotterre, Sresecker & Harper, for Appellant. 
Smita & Buett, fur Respondent. 
Taytor, J. 

This action was brought by the respondent to recover the sum of 
$250 upon a policy of insurance issued to him by the appellant, 
which, among other things, insured the respondent against loss by 
fire upon a certain dwelling-house described in the policy. The 
following is the form of the policy issued to the respondent :— 
$450. No. 1,350. 

The Cottage Grove Fire Insurance Co., of the towns of Cottage Grove and 
Blooming Grove, Dane County, Wisconsin, in consideration of the payment of 
one and 95-100 dollars this 11th day of December, 1885, and the undertaking 
made by H. P. Jerdee, as provided in chapter 89 of Revised Statutes of 1878, 
and amendments thereto, do, by this policy, insure H. P. Jerdee, of the town 
of Pleasant Springs, against loss or damage by fire or lightning, to the amount 
of four hundred and fifty dollars, as follows: * * * All situated in the 
town of Blooming Grove, in the county of Dane, in the state of Wisconsin, on 
the west half of the west half of the northwest quarter of section 13, town 7, 


range 12. (For a more particular description a reference is had to the book 
of the secretary, kept for this purpose, which is hereby made a part of this 





* Decision rendered, January 7, 1890. 
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policy). Amount insured, $450; term, five years. And the said company 
hereby agree to make good unto the said assured, his executors, administra- 
tors, and assigns, all such loss or damage, not exceeding the sum insured, as 
may occur by fire or lightning, to the property specified, except as herein- 
after provided, from the 18th day of December, 1835, at 12 o’clock, noon, to 
the 18th day of December, 1890, at 12 0’clock, noon, to be paid within ninety 
days after due notice and satisfactory proof of the same. 


On the trial it was admitted that the house described in the pol- 
icy was destroyed by fire on the 9th day of August, 1887, and that 
notice of such loss had been duly given to the appellant as required 
by the laws of the company, and that the company had refused to 
pay the loss. The objections made by the company were (1) that 
before the loss,.and sometime in the month of April, 1887, the 
assured had sold and conveyed the land and the house to one Lars 
O. Larson, and that he (Larson) was in possession of the same at 
the time of the loss; and (2) that there had been no assignment of 
the policy to the said Larson. It appeared from the evidence that 
on the conveyance of the land and house to Larson said Larson 
gave back to the assured his notes and a mortgage for $2,000 for 
the purchase money, being a large part of such purchase money, 
and that such purchase money was unpaid at the time of the loss. 
After the loss due notice was given to the company, as required by 
the articles of association and by-laws. After receiving such no- 
tice of loss, and on the 22d day of August, 1887, the board of 
directors of said company duly met and passed the following reso- 
lution in regard to said loss, viz. :— 


Secretary’s Oflice, Cottage Grove Fire Ins Co., Aug. 22, 1887. 
Resolved, that this Cottage Grove Fire Insurance Company will not pay 
the loss sustained by Hans A. C. Hammon, of the town of Pleasant Springs, 
on his dwelling-house destroyed by fire on the night of the 29th and 30th of 
July, 18s7, for the reason that the said Hans A. C. Hammon neglected to com- 
ply with the requirements contained in the 14th section of the by-laws in his 
policy, No. 1,436, issued by said company; but the company will pay the sum 
of $27.25 on the household furniture in said house at the time of fire, and de- 
stroyed by said fire. H. P. Jerdee having notified the company that he had 
sustained a loss by fire of a dwelling-house insured in policy No, 1,350, on 
motion the secretary was instructed to notify Mr. Jerdee that, if he had any 
claim against the company, to present a statement thereof, as required by 
section 10. of by-laws. It was moved that the company will not insure any 
property in platted villages, which was carried. On motion the meeting 

adjourned. DANIEL BECHTEL, Secretary. 


The secretary of the company, in pursuance of said resolution, 
guve the following written notice to the assured :— 
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BLOOMING GROVE, AUG. 22, 1887. 
Mr. H. P. Jerdee. 

Dear Sir: Iam instructed by the board of directors of the Cottage Grove 
Fire Insurance Company to notify you that, if you have any claims against 
the company, to present a statement, as required by section 10 of the com- 
pany’s by-laws. Yours truly, DANIEL BECHTEL, Secretary. 


In pursuance of this notice the assured made proofs of his loss 
at an expense of five dollars and more, and presented them to the 
board, and afterwards the company refused to pay, and thereupon 
the respondent brought his action to recover said sum. On the 
trial, evidence was given tending to show that the officers of the 
company had notice of the change of possession of the premises 
from the tenant of the assured to Larson some time before the fire 
occurred, and served notice on him requiring him to pay an assess- 
ment on his policy, in which notice the company recognized his 
policy as being in force. One of said notices was dated July 10, 
1887, and the other December 22, 1887. On the trial, the learned 
circuit judge gave judgment in favor of the plaintiff, holding that 
he had an insurable interest in the property at the time of the loss 
as mortgagee thereof. 

We are satisfied that the learned judge decided the case rightly. 
By an examination of the policy issued, it will be seen there are no 
conditions or clauses of forfeiture in the same. Under all the rules 
governing insurance upon such a policy the assured may recover 
if he have an insurable interest in the property insured at the date 
of the loss, at least to the extent of such interest. Unless there be 
something in the statute, articles of association, or by-laws of the 
company which declares a forfeiture of the policy because of a 
change of the interest or title of the assured in or to the property 
insured during the life of the policy, the judgment was clearly right 
Section 1,932, Rev. St., declares as follows:— 


The conditions of insurance by town insurance companies are such as are 
fixed by the by-laws of such éorporation, or by the resolutions of its annual 
meetings. 


The only by-laws or resolutions of the corporation which pretend 
to make any conditions in its policies are by-laws 7 and 14. The 
following are copies of such by-laws:— 

Sec. 7. Policies of insurance may be assigned with the consent of the presi- 
dent and secretary, the parties paying fifty cents recording fees, at the same 
time giving his undertaking to the company, and the company will not hold 
itself responsible for loss on property so transferred until such assignment so 
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made, and undertaking given. Sec. 14. The company will not insure un- 
occupied dwelling-houses, nor be liable for, nor pay any loss on, any dwell- 
house in which the insured and his family shall have ceased to live for ten 
days, or to occupy by tenant, of which fact the said secretary shall be fully 
notified, and give his consent by his indorsement to that effect on the policy. 


These by-laws, to say the best concerning them, are not clear as 
to what is intended by them and their meaning is rather suggested 
than expressed by the language used. It is claimed, however, that 
the policy was forfeited for a violation of the provision of by-law 7. 
The learned counsel for the appellant contend that this by-law de- 
clares, in substance, that the policy of the assured shall be void if 
there be any transfer of, or change of title to, the property insured 
during the life of the policy, unless the policy be assigned to the 
person to whom the property is transferred in the manner pre- 
scribed by the by-law, and that, in such case, the liability will be 
only to the assignee of the policy. We think the only construction 
which can make this by-law sensible is that, when there is such a 
transfer of the property insured as to divest the policy-holder of 
all insurable interest therein, then the company shall not be liable 
on the policy, unless it be transferred to the purchaser of the prop- 
erty, in the manner prescribed, and that it has no application to a 
transfer of the assured property, which is of such a nature as to 
leave an insurable interest in the original policy-holder. The by- 
law was evidently adopted for the purpose of continuing the bene- 
fits of a policy issued to a vendor, to his vendee, when the vendor 
transfers all his interest in the property insured to such vendee, 
and not to a case where there is a mere change of the vendor’s 
interest in the property insured. If it be the policy of town insur- 
ance companies to make insurance void whenever any change of 
title to the insured property shall be made during the life of the 
policy, it will be necessary for the company to adopt a by-law 
clearly stating such condition. Under the present by-laws there is 
clearly no such declaration of forfeiture. All courts have upheld 
the right of the policy-holder to maintain his action for a loss so 
long as he retains an insurable interest, unless there be a condition 
in the policy which declares a forfeiture by reason of a change of 
such insurable interest. See Hitchcock vs. Insurance Co. (26 N. 
Y., 68), and other cases cited by the counsel for the respondent in 
their brief. The principal object of by-law 14 was to prevent the 
company from insuring unoccupied dwelling-houses. This dwell- 
ing-house was, at the date of the insurance, occupied by the tenant 
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of the assured, and not by him and his family, and it was subse- 
quently occupied by the vendee of the assured more than ten days 
before the fire. The object of the by-law being to prevent the in- 
surance of unoccupied dwellings, it may, at least, be questionable 
whether the policy would be avoided so long as the same was occu- 
pied by some one lawfully entitled to the possession, when such 
possession is lawfully derived from the owner, who has the insur- 
ance thereon; but, whether this be so or not, the evidence, we 
think, clearly shows that the company waived any right to declare 
the policy void under this by-law. The officers of the company 
knew of the change of occupancy long before the loss. And after 
the loss, when the claim of the plaintiff was presented to the board 
of directors, they made no objection to the payment of loss on that 
ground, and directed the assured to make his proofs of loss, which 
he afterwards did, at considerable expense. This, under the decis- 
ions of this court, was a waiver of a forfeiture under this by-law, 
if there ever was such forfeiture. See Gans vs. Insurance Co., 43 
Wis., 108-114; Webster vs. Insurance Co., 36 Wis., 67; Northwest- 
ern Mut. Life Ins. Co. vs. Germania Ins. Co., 40 Wis., 446; Iron 
Co. vs. Assurance Co., 46 Wis., 33; Gas Light Co. vs. Insurance Co., 
71 Wis., 454-458. We find no error in the record. The judgment 
of the circuit court is affirmed. 


a 


SUPREME COURT OF TEXAS. 


CAWTHORN 


vs. 
PERRY.* 


A creditor can acquire no greater interest in a policy on the life of the debtor, 
by its transfer to him, no matter what the form of the instrument, than 
the sum necessary to pay his debt and premiums paid, with interest. 


Hurcueson, Carrinaton & Sears, for Appellant. 
Wu, Morr & Baturnaer, for Appellee. 
Henry, J. 
In the year 1873, the Equitable Life Assurance Society of the 
United States issued to Augustin H. Perry a policy of insurance 


* Decision rendered, March 4, 1890. 
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upon his life for the sum of $10,000. Inthe year 1887, Perry hav- 
ing kept the policy alive up to that time, and being then indebted to 
appellant in the sum of $900, he sold and delivered the policy by a 
written bill of sale reading as follows:— 


For one dollar to me in hand paid, and for a valuable consideration, the re- 
ceipt of which is hereby acknowledged, I hereby assign, transfer, and set over 
all my right, title, and interest in policy No. 84,000, on the life of A. H. Perry, 
issued by the Equitable Life Assurance Society of the United States, and all 
money Which may be payable under the same to James E. Cawthorn, of Lam- 
pasas, Texas, and for the consideration above expressed, I also, for myself, 
my executors, and administrators, guaranty the validity and sufticiency of 
the foregoing assignment to the above named assignee, his executors, admin- 
istrators, and assigns, and their title to the said policy will forever warrant 
and defend. In witness whereof, I have hereunto set my hand and seal this 
eighth day of June 1287. Signed A. H. Perry. 

Cawthorn paid all premiums accruing between the date of the 
transfer and the death of Perry, amounting to the sum of $369.60. 
Perry died in November, 1888; and his administrators instituted 
this suit against both the insurance company and Cawthorn to re- 
cover the amount of the policy. The insurance company answered, 
admitting its indebtedness to the owner of the policy, and, by 
agreement of the other parties, deposited the amount due upon it 
—$9,894.40—in bank “ to await final judgment in the cause.” De- 
fendant Cawthorn answered, asserting his ownership of the policy 
by virtue of its transfer to him by Perry, and praying for judgment 
against the insurance company for the amount of the policy. The 
cause was tried by the court without a jury. The court filed its 
conclusions of law in the following language: “A creditor, by the 
transfer to him of a policy, on the life of his debtor, can acquire no 
greater interest in the policy than such sum as will pay his debt 
and interest, and premiums paid by him and interest. The instru- 
ment of transfer to a creditor, no matter what form it assume, must 
be construed either as a mortgage to secure his debt and interest, 
and premiums paid by him and interest, or construed as a transfer 
of such part of the insurance money as will pay him his debt and 

interest, and the premiums paid by him and interest. A construc- 
tion of the instrument of transfer which would give the creditor 
any more would be against public policy, in that it would make him 
interested in the speedy termination of the life of the assured, and 
at the same time would be a mere speculation on the chances of 
life.” Judgment was rendered in accordance with these conclusions, 
to reverse which the defendant Cawthorn sued out a writ of error. 
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The assignments of error call in question the correctness of the 
court’s conclusions of law, and of its ruling in excluding a letter 
offered in evidence by the defendant Cawthorn. We think the 
letter was properly excluded because it was immaterial. In their 
application to this case, we approve the court’s conclusions of law: 
Price vs. Knights of Honor, Tex. 68, 361; Schonfield vs. Turner, 
Tyler term, 1889; Society vs. Hazlewood, Tyler term, 1889. 

The judgment affirmed. 


SUPREME COURT OF MICHIGAN. 


CORYEON 
vs. 
PROVIDENCE-WASHINGTON INS. CO.* 


The declaration alleged that proofs of loss had been forwarded to the com- 
pany’s office at Chicago. The company claimed not to have received 
them. Evidence was offered that proofs had wlso been sent to the com- 
pany’s office at Providence. 

Held, That such evidence was not admissible without an amendment to the 
declaration and a continuance to allow rebuttal evidence regarding their 
non-receipt at Providence if desired. 

The policy was payable to mortgagee. The company through its agent re- 
fused to pay the policy on the ground of arson. But the mortgagee was 
promised, by a representative of the agents, that they would procure some 
party to buy his mortgage, on account of their business relations with him. 


Held, In an action by the mortgagee that this was not a waiver of the limit- 
ation clause, though the refusal to pay, if known to the mortgagee, was a 
waiver of proofs. 

Held, That evidence of arson by the insured was admissible as a defense. 


Srtwonson, Gittert & Courrrient, fur Appellant. 
T. A. E. & J. C. Weapocs, for Appellee. 
Morse, J. 

This is an action of assumpsit upon a policy of insurance 
issued by the defendant to one August Barthel on his dwelling- 
house and contents. The loss, if any, under said policy, was pay- 
able to the plaintiff, John Coryeon, mortgagee, as his interest might 
appear. The policy was assigned to plaintiff, January 31, 1888. 


* Decision rendered, Jan 17, 1890. 














526 Report of Decisions. | June, 


The property insured was claimed to be destroyed by fire Novem- 
her 12, 1886, and within the life of the policy. Suit was com- 
menced March 22, 1888. The defense was the general issue, and 
under such issue notice was given of the following separate de- 
fenses: (1) That the house was vacant and unoccupied at the time 
of the fire. (2) That Barthel, before the fire, had removed from 
the house all the personal property insured in the house at the date 
of the policy. (3) That Barthel set fire to the building. (4) That 
Barthel attempted to cheat and defraud the defendant by false swear- 
ing, in this: That he swore in his proofs of loss that no articles 
were mentioned therein but such as were in said building at the 
time of the fire ; whereas, in fact, most, if not all, of the articles 
mentioned in said proofs had been removed from said house, and 
were not therein at the time of the fire. (5) That suit was not com- 
menced within twelve months after the loss occurred, as required 
by the conditions of said policy. (6) That the defendant has never 
been furnished with any proofs of loss under said policy, as required 
by the same, and that the assured, nor said plaintiff, nor any one 
in their behalf, ever gave any notice tothe company, nor rendered a 
particular account or proof under oath of said loss ; whereby the 
defendant has been released from all liability on said policy. Upon 
a jury trial in the Bay Circuit Court the plaintiff recovered a judg- 
ment for $654.48. : 

The plaintiff’s declaration alleged that Barthel made due proofs 
of loss, which were duly forwarded to the defendant company at 
its office in Chicago, where it was received by said company. In 
his opening to the jury, before the giving of any testimony, Mr. 
Weadock, of counsel for the plaintiff, stated that the original proofs 
of loss were sent to the office of the defendant at Providence, R. I. 
Counsel for defendant interposed, and stated that the declaration 
alleged differently. Mr. Weadock replied that it was immaterial 
where they were sent ; that the company had two general offices,— 
one at Chicago, and one at Providence. It then appeared that the 
plaintiff intended to show that one proof of loss, the first, was sent 
to Providence, and the second proof was sent afterwards to 
Chicago. Defendant’s counsel then claimed that they were misled 
by the declaration into the belief that the proofs sent to Chicago 
were the only proofs furnished them,—that the company had re- 
ceived no other,—but that they would be unable to prove that none 
had been received at Providence, as they had no witnesses there 
for that purpose, and could not procure such witnesses in time, if 
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the suit went to trial at that time. After considerable discussion 
the court was of the opinion, and so stated, that proof of the send- 
ing of the proofs of loss to Providence could not be shown without 
an amendment to the declaration alleging such transmittal. De- 
fendant’s counsel gave notice that if the amendment was made they 
should ask for a continuance, whereupon plaintiffs counsel elected 
to proceed without making such amendment. Later on in the case 
testimony of the making of these proofs, and that they were mail- 
ed to the defendant company at Providence, was admitted. This 
is assigned as error. Plaintiff's counsel contend that, as they 
served notice on the defendant to produce ‘hese proofs of loss, and 
the defendant failed to produce them, they were entitled to make 
this showing, without reference to the allegations in the declaration 
and independently of the same. But, as the defendant claimed it 
never received them, and therefore could not produce them, this 
contention is not tenable. The counsel further claim that the ad- 
mission of this testimony was harmless, as the court instructed the 
jury that these proofs were defective, and no recovery could be 
based upon them. But the record shows that the evidence of the 
making of these first proofs of loss, and the sending of them ky 
mail to Providence, was used in the case, by the express direction 
of the circuit judge, to show that Barthel was excusable for his de- 
lay in executing the second proofs ; that “he was not neglecting 
his duty, but that he did do what he supposed he ought to under 
the requirements of the policy.” This testimony in regard to the 
first proofs of loss should not have been admitted under the decla- 
ration, without amendment, and, in case of such amendment, a 
continuance should have been granted for a sufficient length of 
time to obtain witnesses from Providence, if the defendant so 
desired. 

The policy of insurance contained a clause that “persons having 
a claim under this policy shall give immediate notice thereof to the 
company, and as soon thereafter as possible render a particular 
account, and proof thereof,” etc. It was claimed by the plaintiff 
that this requirement, as well as that requiring suit to be com- 
menced within twelve months, had been waived by the defendant. 
The facts and circumstances to support this claim of waiver, as shown 
by plaintiff's proofs, were substantially as follows: Beard & Brig- 
ham were agents of the defendant company at Bay City, Mich., and 
received the application of Barthel for insurance. The policy issued 
by the company to Barthel provided that it should “not be valid 
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unless countersigned by Beard & Brigham, agents at Bay City, 
Mich.” It was countersigned October 30, 1885, by “ Beard & Brig- 
ham, agents.” 

Barthel did not sleep in his house the night of the fire, but stay- 
ed with a friend. The next day he notified Beard & Brigham of 
the loss. Soon afterwards he was introduced by them to a man as 
“one from the fire insurance company.” This man asked him 
questions about the fire, and went down with him, and looked over 
the premises, the ruins of the fire. Before he went away he gave 
Barthel the following paper. “ Bay City, Mich., Nov. 12, 1886. We 
do not admit or deny any liability under Providence-Washington 
Ins. Co. policy No. 27,202, issued to August Barthel, on his frame 
dwelling situated on the south side of Second Street, Bay City, 
Mich. Samuel Gillespie. Providence-Washington Ins. Co.” 
About two weeks after this, Barthel, who is an ignorant man, as 
far as business is concerned, took this paper to Mr. King, an at- 
torney, who, on the 28th of December, 1886, prepared the first 
proofs of loss, which were claimed to have been sent to the com- 
pany at Providence. The receipt of them is denied by the defend- 
ant. Barthel himself had no further communication with the com- 
pany, or any talk with any of its agents. At this point itis claimed 
that the plaintiff, who had a mortgage upon the property, took the 
matter in hand. Hesaw Beard & Brigham, who claimed that Bar- 
thel set the property on fire, and that they were not going to pay 
him anything. He asked them what they were going to do about 
his claim. He testified under objection, that Tasker said that they 
would buy his mortgage for the company, and pay him his money; 
that the company could not buy it, but that some one would furnish 
the money, and buy him out; that plaintiff need not be alarmed 
about his share,—Tasker would take care of it for him. Plaintiff 
claims that Tasker was connected with Beard & Brigham, and 
authorized to speak for them. Tasker told him this at several dif- 
ferent times; and Beard, also, told him that he would see that he 
got his pay. When the year was pretty nearly up, he saw Beard & 
Brigham again, and asked them who was going to settle the matter 
of theinsurance. They said the company was not going to pay any- 
thing, it was too late. “Question. What did they say at any of 
those conversations, as to whether the company would or would not 
pay the claim? Answer. He said the company was not going to 
pay anything. He thought Barthel set it afire. Q. That was said 
in this conversation, and it was said in the first conversation? Wes 
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that said more than once ? A. Yes. Every time I spoke about it 
he said the company were not going to pay nothing. They said he 
was going to buy me out in the first place,—buy my mortgage. 
Then he was going to pay me, and some one was going to hold this 
property for the company, and not give Barthel anything. Q. 
Why wasthat? A. Because he claimed he set it afire. Q. Why 
were they going to buy your mortgage? A. To pay me, because 
they done the business for me. They always did. I was relying 
on them always for my business.” He testified further that Tasker 
said “he was going to buy my claim, and see that ’'d get my pay. 
The company darn’t buy it. He must get somebody else here to 
buy me out.” . 

The next step taken to collect this insurance was November 16, 
1887, over a year after the fire. when Mr. Weadock wrote to Beard 
& Brigham stating that he was informed that Mr. Barthel had 
furnished proofs of loss in November, 1886, and that he was in- 
structed by Mr. Coryeon to bring suit unless a settlement was prop- 
erly made. November 18, 1887, Holger De Roode, manager of 
the defendant company, replied to this letter that no proofs of loss 
had been furnished, and that the records of the company did not 
show that Barthel had ever made any claim for loss, and that the 
company did not understand what action he proposed to bring, as 
no claim had ever been properly presented to them. Weadock then 
prepared proofs of loss, and January 14, 1888, forwarded them to 
De Roode at Chicago. Before this, however, on the 27th of De- 
cember, 1887, he wrote to De Roode, stating that proofs of loss, as 
he had learned, were sent to the company soon after the fire occur- 
red, and that the limitation as to time in which to bring suit was 
not regarded in the courts of Michigan, and asking De Roode to 
make further inquiry concerning the proofs of loss, and let him 
know the result. De Roode replied, December 29, 1887, as fol- 
lows : ‘In reply to your communication we do not see that there 
is anything further to be said on our part, beyond our assurance 
that you huve been wholly misinformed ; no proofs of loss, or even 
any papers purporting to be such, having ever been submitted tous, 
or to any of our representatives or adjusters, in any way, shape, or 
manner, and to which fact we know that our city agents, Messrs. 
Beard, Brigham & Co., will bear witness. You do not even state 
under what policy this supposed claim is made, and we must re- 
spectfully decline to entertain the matter at all.” December 30, 


1887, Weadock wrote again, stating number of policy and name of 
VoL. XIX.—34. 
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assured, and that proofs of loss would soon be forwarded. January 
27, 1888, De Roode wrote Barthel, acknowledging the receipt of pa- 
pers purporting to be proofs of loss, but stating that it would be 
impossible for the company to recognize any liability whatever 
under the policy, as Barthel had not complied in any respect with 
its terms, specifying that immediate notice had not been given of 
the loss, and no particular account and proof of the same given as 
soon as possible thereafter ; that over fourteen months had elapsed 
before he presented his claim and that all his rights under the policy 
were thereby forfeited ; that the lapse of twelve months was fatal 
to any recovery ; that the property had been vacated, thus voiding 
the policy ; and that, to the best of the company’s knowledge and 
belief there was no such property ever in the dwelling as claimed 
in the alleged proofs of loss. 

Suit was commenced February 17, 1888. Mr. King who prepar- 
ed the first proofs of the loss for Barthel, testifies that he saw Mr. 
Brigham soon after, or at the time Gillespie was there, and was 
told by Brigham that “they did not at that time propose to ad- 
just Mr. Barthel’s claim, and that he [Brigham] had heard certain 
rumors, and they were not going to do it.” 

As regards the limitation of time within which to commence suit, 
there was no evidence of waiver to be submitted to the jury. Bar- 
thel had no encouragement from any one that his claim would be 
adjusted or paid; and from the first Mr. Coryeon testifies that the 
company, through its Bay City agents, refused to pay this loss, or 
adjust it, on the ground that Barthel had set fire to the building. 
And these agents never promised that the company would pay the 
amount, even, of his mortgage. He was informed that the company 
could not do it,—dare not do it ; but Tasker, a servant of Beard & 
Brigham, and perhaps one of that firm, also promised to either buy 
his mortgage or get some one else to do it, on account of the busi- 
ness relations between them and the plaintiff. Relying upon this 
promise, which he distinctly understood was not the promise of the 
company, he waited until the year of limitation was up before 
taking any steps whatever to present his claim to the company, or 
to recover the loss. As soon as he took any steps in such direction 
he was met by a denial of liability. None of the defenses under 
the defendant’s plea can be said to have been waived, unless it was 
the giving of immediate notice of the fire, and the furnishing of 
proofs of loss. The first proofs of loss made by Mr. King were 
confessedly defective, and as there was no proof that the company 
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ever received them, and all knowledge of them was denied by the 
defendant, no waiver could be predicated upon them. 

However, if Barthel was made acquainted with the fact that the 
company did not propose to pay or adjust his loss because the de- 
fendant believed he had set fire to the premises, he would be ex- 
cused from making any proofs of loss. Coryeon, certainly, was in- 
formed of this proposed defense ; and he was not obliged to 
prepare proofs before bringing suit. While there was evidence 
tending to show a waiver or what would amount to a waiver of 
the requirement of proofs of loss, by the claim of the defendant’s 
agents to Coryeon that Barthel set fire tothe building, and the 
statement that the company would not pay him anything for that 
reason, this same evidence also rebutted any idea of waiver of the 
time of limitation as to the bringing of suit. 

The defendant also had the clear right to introduce proof tending 
to show that the building was set on fire by Barthel. The court 
-was in error in refusing to receive such testimony. Mr. King, the 
attorney of Barthel, and the plaintiff, were both notified of this de- 
fense almost immediately after the fire ; and the fact that this 
was not one of the reasons assigned by De Roode, in his letter to 
Mr. Weadock, for rejecting the claim of loss, could not preclude 
defendant from asserting it as a defense under its plea and notice, 
when it was undisputed that plaintiff had been persistently and 
always informed that no insurance would be paid for this reason. 

It is not necessary to discuss the other allegations of error, as 
they mainly grew out of the central errors already noticed. The 
judgment must be reversed, and a new trial granted, with costs of 
this court to defendant. The other justices concurred. 
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SUPREME COURT OF LOUISIANA. 


Appeal from the Civil District Couri for the Parish of Orleans. 


C. H. PARKER, Tax Cot.ector, 
vs. 
NORTH BRITISH & MERCANTILE INS. CO.* 


1. The power of taxation is derived from and regulated by the state Constitu- 
tion, and the state legislature in exercising such power is bound to con- 
form to the Constitution. 2. The Constitution contemplates two kinds of 
taxes, viz: Property tax and license tax. 3. The tax imposed on the 
gross receipts of foreign insurance companies by section 10 of Act No. 
76 of 1886, is not a license tax, but is levied, assessed, and collected as a 
property tax. 4. A tax on gross receipts is not a tax on the capital or 
capital stock of the corporation; it is an income tax. 5. Whether or 
not the legislature may constitutionally levy an income tax (which is not 
decided) if it have such power, it would be an indispensable condition of 
its existence that the tax should embrace the income of all, and it could 
not single out a particular and limited class of persons and require them 
to pay an income tax while exempting all others. 6 Theclaim here pre- 
sents a distinct exercise of the taxing power, being levied as a tax, as- 
sessed as a tax, and claimed by the tax collector as a tax, in proceedings 
applicable exclusively to the collection of taxes. 7. Different questions 
would be presented if the act merely required the foreign corporation to 
pay a certain percentage of its premiums to the state as the condition of 
a permissive license to enter and transact business in the state. 


Wynne Rogers, for Plaintiff. 
H. H. Harz, for Defendant. 
Fenner, J. 

Act No. 76 of 1886, is entitled “An act in relation to insurance 
companies, corporations, associations, partnerships, and individuals 
of foreign governments, doing fire, river, inland, navigation, or 
marine insurance business in this state, limiting publication or 
rendering of statements, determining capital subject to taxation, 
collection of same, penalties, and requirements.” 

Various sections of the act deal with the terms and conditions on 
which foreign insurance companies are permitted to conduct busi- 


catatonia lnaaaaaeiaemneiaceaaaitniniaity 
* Decision rendered, Monday April 21,1890. Reported by W. O Hart, of the New Orleans Bar. 
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ness in this state with various duties required of them in the con- 
duct of such business, and with the estimation and fixing of the capi- 
tal stock of such company as the standard in proportion to which 
the size of its risks is to be regulated in accordance with the general 
insurance laws of the state. 

Section 10 of the act then provides: “The capital, etc., so deter- 
mined and certified, shall be subject to taxation the same as the 
capital of fire insurance companies organized under the laws of 
this state, to be levied, assessed, and collected as prescribed by the 
laws of this state, at such place in this state as such foreign insur- 
ance company shall have its principal office, provided, however, that 
said capital has not been taxed and paid by the main agency or 
company in any other state—then taxation shall be levied upon the 
gross receipts, less deductions governing companies organized un- 
der the laws of this state.” 

Under this section the defendant company was assessed for the 
years 1887, 1888, and 1889, on the gross amount of premiums re- 
ceived in this state. Having failed to pay the tax, the tax collector 
takes this proceeding under section 54 of act 85 of 1888, to compel 
the company (through its agent) to deliver up the property assessed 
or so much thereof as may be necessary to satisfy the tax. 

The defendant denies its liability for the tax on various grounds, 
of which we only find it necessary to consider one, viz., that there 
is no valid warrant of law for the assessment and collection of the 
tax. The state in this matter is undoubtedly exercising the power 
of taxation. This power is derived from and regulated by the 
constitution of the state. No matter who may be subject, or what 
may be the object of the tax, the state in exercising this power is 
bound to conform to the requirements of the constitution. That 
instrument makes no distinction of persons, and a tax which would 
be unconstitutional if levied on property belonging to citizens of 
the state is equally unconstitutional as against foreigners, whether 
individuals or corporations. 

The decisions of the Supreme Court of the United States holding 
that the states may impose such terms as they see fit as the condi- 
tions of their consent to permit foreign corporations or corpora- 
tions organized in other states to enter and do business in a differ- 
ent state without thereby violating the Constitution of the United 
States, have no application to this question: Paul vs. Virginia, 8 
Wall., 168; Ducatel vs. Chicago, 10 id., 410; Doyle vs. Insurance 
Co., 94 U. S., 535. 
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These decisions only held that state laws of this character, though 
discriminations against foreign corporations, did not conflict with 
those provisions of the Federal Constitution with reference to the 
privileges and immunities of citizens of different states, and the 
regulation of commerce. No protection of the Federal Constitution 
is invoked here. 

The tax is resisted on the ground that it is without warrant un- 
der the constitution and laws of the state. The constitution con- 
templates only two kinds of taxes, viz., property taxes and license 
taxes. 

We are not prepared or required to say whether such a tax, if 
imposed in proper terms as a license tax, would be valid. 

It is not, and does not purport to be, a license tax. A license 
tax is not covered or contemplated by either the title or body of 
the act. The very proceeding taken by the state is one provided 
exclusively for the collection of property taxes, and, under the 
terms of the pleadings as well as under the assessment itself, it is 
claimed and denominated as a tax on property. 

Then the question simply stated is, whether a property tax levied 
on the “ gross receipts ” of a limited and particular class of persons, 
and not levied upon the “gross receipts” of any other class, is 
valid. The plain constitutional mandate that “all property shall 
be taxed in proportion to its value,” would seem peremptorily to 
settle this question. If “gross receipts” be properly subject to 
taxation, the “gross receipts” of all, or of none, must bé taxed. 

It is vain to call “ gross receipts” “ capital,” they are not “ capi- 
tal” or “capital stock,” and no legislative declaration can make 
them so. 

The only class of taxes under which this can possibly fall, is that 
of an “income tax.” 

It is not necessary for us to decide whether or not under the 
constitution the legislature has power to levy an income tax. It 
suffices to say that if the legislature had such power, it would be 
an indispensable condition of its exercise that the tax should em- 
brace the incomes of all persons not exempted; and, whatever 
power of classification the legislature might possess as to the sub- 
ject matter of taxation, that power could, under no pretext, be 
stretched so as to embrace the right to single out a particular class 
of tax payers and to require them to pay such a tax while exempt- 
ing all others. This is what the legislature has attempted to do in 
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this instance, and we are bound to hold that it cannot be constitu- 
tionally done. 

As we have heretofore intimated, if this act merely imposed on 
the foreign insurance company the duty of paying to the state a 
certain percentage of its premiums received as the condition of a 
permissive license to transact business in this state, different ques- 
tions would be presented. That would not be a tax, and would 
not involve the exercise of the taxing power. But the imposition 
here is levied as a tax, assessed as a tax, claimed as a tax by the 
tax collector under proceedings provided exclusively for the col- 
lection of taxes. It is a distinct exercise of the taxing power, and 
must be governed by all constitutional requirements and limita- 
tions applicable thereto. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be annulled, avoided, and reversed, and that there 
be now, judgment in favor of defendant, rejecting plaintiff's de- 
mand at his costs in both courts. 


p>e 


SUPREME COURT OF MICHIGAN. 


CHIPPEWA LUMBER CO. 


us, 


PHENIX INS. cO.*  ) 


A policy stipulation, to submit the amount of loss to arbitration and that it 
should be payable only after it had been so ascertained, and that such 
arbitration should be a condition precedent to bringing suit, is legal, and 
will be sustained. 

This right to arbitration extends to total as well as partial losses. 

The company sent an adjuster, who failed to agree with plaintiff as to the 
amount of lo-s, and the latter thereupon forwarded proofs. The com 
pany by letter objected to the amount claimed, and demanded “an esti- 
mation under the contract.” 

Held, That the silence of the company thereafter was not a waiver of arbitra- 
tion when the plaintiff also remained silent. 

Held, That, where the policy provided that the value should not exceed the 
cost of production, the market or cash value is not the measure of 
damages. 


Norris & Norris, for Appellant. 
M. Brown and Gero. A. Farr, for Appellee. 


* Decision rendered, April 11, 1890. 
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: Grant, J. 
The defendant issued its policy of insurance to the plaintiff 

September 1, 1887, insuring, against loss by fire, its stock of lumber, 

sawed timber, lath, and shingles, for one year, in the amount of 

$2,500. A fire occurred on the 3d of May, A. D. 1888, consuming 

the larger part of the stock. The parties failed to agree upon the 

amount of the loss, and August 24, A.D., 1888, plaintiff brought suit. 
The policy contained the following provisions:— 


The amount of loss or damage * * * to be paid sixty days after the proofs 
of the same, required by the company, shall have been made by the assured, 
and received at the office in Chicago, and the loss shall have been ascertained 
by the arbitrators appointed, and proved in accordance with the terms and 
provisions of this policy. * * * The amount of sound value and of damage 
to the property, whether real or personal, covered by this policy, or any 
part thereof, may be determined by mutual agreement between the company 
and the assured, or, failing to agree, the same shall then be submitted to 
competent and impartial arbitrators,—one to be selected by each party,—the 
two so chosen, in case of disagreement, to select an umpire, to whom they 
shall refer each subject of difference, and the award of any two of them, in 
writing, under oath, shall be binding and conclusive as to the amount of such 
loss or damage, but shall not determine * * * any other question, except 
only the amount of such loss or damage. * * * And until such proofs * * * 
are produced, * * * and arbitrations permitted and had, the loss shall not 
be payable. It is furthermore hereby expressly provided and mutually 
agreed that no suit or action against this company for the recovery of any claim 
by virtue of this policy shall be sustainable in any court of law or chancery 
until after an award shall have been obtained fixing the amount of such 
slaim, in the manner above provided, which is agreed to be a condition pre- 
cedent. * * * It is hereby understood and agreed by and between this com- 
pany and the assured that this policy is made with reference to the foregoing 
terms and conditions 


Upon receiving notice of the loss, the defendants sent an 
adjuster, who could not agree with plaintiffs upon the amount of 
the loss or damage sustained. Thereupon plaintiffs made out 
proofs of loss, and on May 16, 1888, forwarded them by mail to 
the defendant. They were received; and on May 22d defendant 
wrote plaintiff that they had examined the proofs and the informa- 
tion furnished by their adjuster, that their only concern was the 
amount of loss suffered for which they would be liable to contribute, 
and that the amount claimed was excessive. This letter contained 
the following language: “We insist, gentlemen, on estimating the 
loss under the contract.” It is also stated that defendant under- 
stood plaintiff’s proofs to include manufacturing and trade profits, 
which were not covered by the policy. 





1890. ] Chippewa Lumber Co. vs. Phenix kus. Co. 537 


The provisions of the policy here material to the issue on the 
question of damages read as follows:— 

By this policy of insurance, the Phenix Insurance Company of Brooklyn, 
N. Y., * * * will indemnify the Chippewa Lumber Company against loss or 
damage by fire to the following specified and located property only, to an 
amount not exceeding the actual cash value of the property herein described 
at the time of such loss, and in no event to exceed $2,500. The cash value of 
property destroyed or damaged by fire shall in no case exceed what would be 
the cost to the assured, at the time of the fire, of replacing the same; and, in 
the event of any claim for loss being made under this policy on the stock of 
any manufacturing establishment, the measure of damage shall in no case 
exceed the actual cost of producing the same. 

It is conceded that the loss was on the stock of a manufacturing 
establishment. After the letter of May 22d, nothing appears to 
have been done by either party until the suit was brought. Upon 
the trial, plaintiffs confined their evidence of damage to the market 
or cash value of the lumber destroyed; the defendant introducing 
no evidence of value. The court was requested to instruct the jury 
to find a verdict for defendant because (1) no cause of action existed 
at the time suit was begun; (2) there was no evidence of plaintiff's 
damages according to the conditions of the policy. The circuit 
judge refused to so charge, and directed a verdict for plaintiff for 
$2,529.58. The contention of plaintiff is that the arbitration clause 
is not a condition precedent to bringing suit; that it is revocable, 
and plaintiff revoked it by bringing suit; that defendant waived it; 
that it has no application to a total loss; and that the market value 
of the lumber is the measure of recovery. 

1. Courts must interpret and give effect to contracts according 
to the clear intent of the parties as expressed in the writings they 
have deliberately executed. Applying this rule, we find no diffi- 
culty in determining upon what the minds of the parties met in 
making this contract of insurance. They agreed to submit the 
amount of loss or damage to arbitration; that it should be payable 
only after it had been so ascertained; that such arbitration should 
be a condition precedent to bringing suit; and that, in the event of 
loss, the measure of damages should in no case exceed the actual 
cost of producing the property destroyed. No other construction 
can be seriously contended for. There is no vagueness, uncertainty, 
or ambiguity in the terms of the policy. It is contended that an 
agreement to submit all matters in controversy between parties to 
arbitration, and thus oust courts of their jurisdiction, is void, and 
may be repudiated by either party at any time before award is 
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made. LHither party to an arbitration may revoke the authority of 
the arbitrator, and this he may do notwithstanding the agreement 
to arbitrate is valid. Any person may violate the most solemn 
contract he has made, but he thereby becomes responsible to the 
injured party for such violation. So, in the numerous cases cited 
by plaintiff's counsel, the courts held that those who had violated 
their contract to arbitrate were liable on their arbitration bonds. 
But non constat that parties may not agree to submit the question 
of unliquidated damages to arbitration as a condition precedent to 
bringing suit. Plaintiff and defendant deliberately agreed to this 
method of ascertaining the damages. It was an expeditious, inex- 
pensive, and proper method, if not a better one than is afforded by 
a suit. It was certainly as advantageous to one as to the other. 
They deliberately provided a penalty for failure to comply with 
this obligation. If plaintiff refused compliance, then he could not 
bring suit. If defendant refused compliance, then suit could be 
brought against it 1mmediately. We hold the agreement reason- 
able and legal. It is sustained by the clear weight of authority: 
Canal Co. vs. Coal Co., 50 N. Y., 252; Insurance Co. vs. Wolff, 14 
Atl. Rep., 561; Dry-Dock Co. vs. Union Assurance Co., 66 Cal., 253; 
Davenport vs. Insurance Co., 10 Daly, 535; Gauche vs. Insurance 
Co., 4 Woods, 102; Carroll vs. Insurance Co., 13 Pac. Rep., 863; 
Holmes vs. Richet, 56 Cal., 307; Scott vs. Avery, 8 Welsb., H. & G., 
487; Insurance Co. vs. Creighton, 51 Ga., 95; U. S. vs. Robeson, 
9 Pet., 319; Lovejoy vs. Insurance Co., 11 Ins. Law J., 186; Wood, 
Ins., § 493; Gasser vs. Sun Fire Office, 44 N. W. Rep., 252. It is 
true that some courts have held that similar arbitration clauses, 
providing for the ascertainment of the amount of loss, were not 
binding; but we think it will be found that they so decided upon 
the ground that they were not made a condition precedent to 
bringing suit. Most of the cases cited by plaintiff’s counsel are not 
in conflict with the rule above stated. In most all, the attempt was 
made to oust the court entirely of its jurisdiction; and in the case 
of Stephenson vs. Insurance Co. (54 Me., 55), the court very tersely 
states the rule as follows: ‘“ While parties may impose, as a condi- 
tion precedent to application to the courts, that they shall first ~ 
have settled the amount to be recovered by an agreed mode, they 
cannot entirely close the access to the courts of law.” Plaintiff 
relies upon the case of Nurney vs. Insurance Co., 63 Mich., 633. 
That case is very different from this in one important feature, 
which was evidently the basis of the decision. The contract pro- 
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vided for arbitration at the written request of either party. Their 
negotiations for settlement covered a period of five months, and 
neither party claimed the right of arbitration. It was held to have 
been waived. Justice Sherwood said: “Inthis case the agree- 
ment to arbitrate never became operative; and the agreement not 
to sue, being dependent on the agreement to arbitrate, of course 
must have become inoperative.” The policy in the present case 
provides that the amount of loss or damage shall be submitted to 
arbitration. The right to arbitrate is not made conditional upon a 
written request of either party. It expressly provides an unob- 
jectionable and fair mode for ascertaining the amount if the parties 
are unable to agree, upon the ascertainment of which the plaintiff 
was entitled to bring suit. Interpreting the language in the 
Nurney Case in the light of the facts, we do not understand the 
court to hold that an agreement to submit the ascertainment of 
unliquidated damages to arbitration as a condition precedent to 
bringing suit is not valid, or that either party thereto can revoke it 
at his own will. A waiver of arbitration necessarily implies a 
waiver of all the conditions dependent upon it, and leaves the par- 
ties in the same situation as they would be in if they had made no 
agreement to arbitrate Such we understand to be the doctrine of 
that case. If it was intended to establish a different rule, we hereby 
expressly overrule it. 

2. The evidence for plaintiff showed that the lumber was all de- 
stroyed except about 19,000 feet. Counsel claim that this was, in 
effect, a total loss, and that therefore the arbitration clause does 
not apply. The terms “loss” and “damage,” as used in the policy, 
are synonymous, and mean substantially the same thing. Both are 
included in the agreement to arbitrate,-and it makes no difference 
whether the loss was total or partial. The language of the policy 
cannot be construed to limit the right of arbitration to a case where 
the property was damaged, but not destroyed: Gasser vs. Sun 
Fire Office, 44 N. W. Rep., 252: 

3. The mere silence of the defendant did not constitute a waiver. 
The defendant was in a position of a debtor; the plaintiff, of a 
creditor. A debtor waives no right by his silence when he is not 
called upon to act. The defendant, by letter, promptly informed 
plaintiff that it disputed the amount of its loss, and demanded an 
estimation under the contract. Even if this letter was not a de- 
mand for arbitration, it certainly constituted no waiver. If it was 
not, when was the waiver established by its silence? If plaintiff 
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had commenced suit the day after receiving this letter, would it be 
contended that it had waived its right? In order to establish a 
waiver, the plaintiff should have moved upon the receipt of this 
letter, and fastened upon the defendant some acts or conduct from 
which a waiver might naturally be inferred. It is silence against 
silence, and neither party is placed thereby in any other or differ- 
ent position than that in which they stood at the beginning. 

4. The measure of damages fixed by the parties in their contract 
was not to exceed the actual cost of producing the lumber de- 
stroyed. This was not the market or cash value. The court, there- 
fore, adopted a standard of value in direct conflict with the 
agreement of the parties. On this point there can be no room for 
doubt. There is no difficulty in making the computation. If 
plaintiff bought the logs, the measure of damages would be the 
price paid, with interest from date of purchase, and cost of manu- 
facture and storing. If it purchased the stumpage, the measure 
would be the price of the stumpage, with interest, and the other 
costs added. If it owned the lands from which the logs were cut, 
the measure would be the fair value of the stumpage, with the other 
costs added, and interest. The judgment must be reversed, and a 
new trial ordered. The other justices concurred. 
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SUPREME COURT OF 














MINNESOTA. 


BOMASH et At. 
US. 


SUPREME SITTING OF THE ORDER OF 
THE IRON HALL.* 


1. The administrators of an estate cannot maintain an action to recover 
money payable upon contract to the heirs of the intestate. 

2. A contract in effect for the payment of a specified sum of money to one’s 

heirs, less whatever he may have received in his life time, held, to entitle 

the heirs to recover the whole specified sum, the deceased having received 

nothing, although he had become entitled to receive a certain sum in his 

life-time. 






Joun D. O’Brien and Morpuy & Giipert, fur Appellant. 
F. H. Ewrne, for Respondents. 





* Decision rendered, December 26, 1889. 
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Dickinson, J. 

This action is upon a certificate or contract of insurance, issued 
by the defendant corporation to the plaintiff's intestate, who was a 
member of the order, to recover the sum of $75 on account of his 
disability from sickness for the period of three weeks subsequent 
to the 27th day of June, 1888; and to recover the further sum of 
$425 on account of the death of the said Abram Bomash. The cer- 
tificate setting forth the contract relied upon, and which is made a 
part of the complaint, provides that 
in case said member shall become temporarily totally disabled from following 
his usual occupation, by disease or accident, * * * he shall be entitled to a 
benefit for each week’s disability in a sum not exceeding two and one-half 
per cent of the principal amount named herein, [$1,000] * * * which benefit 
shall be paid when he has entirely recovered, or upon demand, when he has 
been disabled for four or more weeks, in installments of an amount equaling 
the benefit for four weeks, or such period longer than four weeks as he shall 
elect. 

By the further terms of this certificate the heirs of Bomash were 
entitled, in the event of his death, to the benefits specified with re- 
spect to that contingency, less the amounts which he might have 
received as benefits on account of sickness or other disability. This 
part of the contract appears from the complaint to have been modi- 
fied by a by-law of the defendant, with the assent of Bomash, so 
that, as is alleged in the complaint, 
upon the death, of said Abram Bomash the heirs of the said Bomash became 
and were entitled to receive from said defendant one-half of the amount of the 
face of said certificate, viz., tive hundred dollars, less benefits received by said 
member. 

The case comes here by appeal from an order overruling a de- 
murrer to the complaint. As to whatever sum the heirs of Bomash 
may, by the terms of the contract, have become entitled to recover, 
as is the case confessedly with respect to the $425, there can be no 
right of action in these plaintiffs, the administrators of his estate. 
The sum thus recoverable, or the cause of action therefor, is no 
part of the assets of the estate, any more than it would be if the 
sum were payable to a stranger, standing in no relation of kinship 
to the deceased. The administrators have not been, either by the 
law or by the contract, constituted trustees for the heirs with re- 
spect to that subject, and have no more right to maintain an action 
for the recovery of the money than they would have upon any con- 
tract of a stranger for the payment of money to the heirs of Abram 
Bomash upon his death. The only matter of doubt in the case is as 
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to whether the administrators have a right of action with respect 
to the sum of $75, which, if the allegations of the complaint are to 
be deemed to sufficiently set forth the facts relied upon, became 
payable to Bomash in his life-time by reason of his sickness. But 
we are of the opinion that, by the terms of the contract as shown in 
the complaint, this sum too has become payable to the heirs, and 
hence is not recoverable by the administrators. It appears to have 
been the contract that the heirs should receive the full sum of $500, 
“less benefits received by said member.” He never received any 
benefits. and there is nothing to deduct from the sum of $500 re- 
coverable by the heirs, and which sum is the limit of the defend- 
ant’s total liability. Our conelusion is that the right of action as to 
the entire sum sought to be recovered in this action exists only in 
favor of the heirs of the deceased, and that this action cannot be 
maintained by the administrators upon the facts alleged. 

Order reversed. 


a + 


SUPREME COURT OF NEBRASKA. 


INSURANCE CO. OF NORTH AMERICA 
Us. 


McLIMANS er at.* 


” 





. A contract of fire insurance made in Iowa, the statutes of which state pro- 
vide in what counties an action may be brought on the policy, does not 
limit the right to bring an action for loss of the property to that state. 
The action is transitory in its nature, and may be brought wherever ser- 
vice may be had on the company. 

2. Section 55 of the Code, which authorized the bringing of an action 
against an insurance company in any county where the cause of action or 
some part thereof arose, is remedial, and not restrictive in its nature ; 
that is, the action may be brought where the cause of action or some part 
thereof arose, although the company has no agent in that county. 

3. Service of notice and proof of loss on a general agent of the insurance 
company is service on the company. 


4. Held, That the proof sustains the verdict, and that there was no error in 
the record. 


R. W. Bareer and Auten & Rosiyson, for Plaintiff in Error. 
H. C. Brome, for Defendants in Error. 


* Decision rendered, February 4, 1890. 
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Maxwet., J. 

This is a proceeding in error to reverse the judgment of the dis- 
trict court of Madison County. It appears from the record that on 
the 23d day of February, 1886, the Insurance Company of North 
America, plaintiff in error, issued to McLimans & Coyle its policy 
of insurance against fire upon their two-story frame store build- 
ing, located on lot 7, block 54, in the town of Ogden, state of Iowa, 
the policy to continue in force for one year from the date of said 
policy. Onthe 12th day of February, 1887, a fire occurred which 
destroyed said building. On the 7th day of April, 1887, the plaint- 
iff delivered to H. C. Alverson, general agent of the company, at 
his office in the city of Des Moines, Iowa, an affidavit for proof of 
loss. No proof of loss was ever delivered to the defendant at its 
home office, nor at the office of its general agent,in Erie, Pa. This 
action was commenced upon the 16th day of September, 1887, in 
the district court of Madison County, Neb., and on the 16th day of 
April, 1888, the plaintiffs recovered judgment in said court against 
the defendant for $628 and costs. 

The petition states that at the time said policy was issued, and 
at the time of said fire, plaintiffs were the owners of the property 
insured; that they paid the premium for the policy, a copy of which 
is attached to the petition as Exhibit A; that they performed all 
the conditions thereof on their part to be performed; that on the 
12th day of February, 1887, said property was destroyed by fire; 
that on the 4th day of April, 1887, the plaintiffs gave defendant 
notice of said loss, accompanied by an affidavit as to how the loss 
occurred, and the extent thereof, and that no part of said loss has 
been paid; and they ask judgment for $600, with interest from the 
12th day of February, 1887. 

On the 3lst day of December, 1887, the defendant, appearing 
specially and as a friend to the court, filed objections to the juris- 
diction of the court, stating—“ First, that the contract of insurance 
herein sued on was made in Boone County, in the state of Iowa, 
and covered only property situated in said county, and the loss of 
the property therein described and insured occurred in said county, 
and said policy was performable only in said county, and at the 
home office of said insurance company, in the city of Philadelphia, 
Pa.; second, that the cause of action sued on in this cause did not 
arise in Madison County, Neb., but in Boone County, Iowa; third, 
that the cause of action herein sued on did not arise or grow out 
of the business or agency of any managing agent or other agent 
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in the state of Nebraska; fourth, that the loss herein sued for did 

not occur in the state of Nebraska; fifth, that the summons in the 
case was served on D. T. Graham, an agent of defendant, residing in 
Madison County, Neb., that said Graham did not receive the appli- 
cation for the policy in suit, nor did he issue or countersign said 
policy, or have anything to do with the adjustment of said loss, nor 
did the loss or claim therefor arise out of, or to have any connec- 
tion with, the office or agency of said Graham; seventh, that section 
2,584 of chapter 4 of title 17 of said Code of Iowa was, at the time 
said contract of insurance was made, and all times since. and now 
is, the law of Iowa, and part of the contract herein sued on.” 

‘he motion to dismiss was overruled, which is now assigned for 
error. ‘The motion was properly overruled. A contract of insur- 
ance is personal in its nature, and suit may be brought wherever 
service may be had upon the insurer. The laws of Iowa are merely 
for the regulation of the bringing of suits in that state. They have 
no extra territorial effect, to limit the bringing of the action in an- 
other jurisdiction. Neither do the statutes of this state prohibit 
the bringing of an action against the company here. Section 55 of 
the Code provides that 

An action, other than one of those mentioned in the first three sections of 
this title, against a corporation created by the laws of this state, may be 
brought in the county in which it is situated, or has its principal oftice or 
place of business; but, if such corporation be an insurance company, the 
action may be brought in the county where the cause of the action, or some 
part thereof, arose. 

This section gives a party aggrieved authority to bring an action 
against an insurance company in any county where the cause of 
action or some part thereof arose; that is, the action may be brought 
in the county where the cause of action or some part thereof arose, 
whether there is an agency of the company in that county or not. 
The section is remedial in its nature, and not restrictive. The 
action, therefore, was properly brought in Madison County. 

Considerable stress is laid on the fact that the proof of loss was 
served on the general agent of the insurance company, instead of 
on the company itself. But this objection is untenable: While 
proof of loss must be furnished, all that the law requires is a sub- 
stantial compliance with that provision. A party who in good faith 
has insured his property, and paid the premium demanded for that 
purpose, may reasonably expect that the insurer will also act in 
good faith, and, upon receiving notice and proof of the loss, 
promptly adjust and pay the same. Technical objections ought 
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not to be sustained to defeat the right, and a general agent, who 
has a general supervision of the affairs of a company in a state, so 
far represents the insurer that notice and proof of loss served upon 
him will be sufficient. 

The insurance company answer the plaintiff's petition, and among 
other defenses are the allegations that the building was vacant, 
and that it was used for an unlawful purpose, viz., the unlawful sale 
of intoxicating liquors. The testimony tends to show that the 
plaintiffs below resided at Norfolk, in this state, while the agent of 
the insurance company, through whom the insurance was effected, 
resided at Ogden, Iowa, and near the property in question, and 
seems to have known the facts in relation to the situation of the 
building, and made no objection. To what extent the company 
would be bound by his knowledge it is unnecessary to determine, 
as the questions of fact seem to have been fairly submitted to the 
jury. The following letters, duly signed by the attorney in Iowa 
of the insurance company, were introduced in evidence :— 

Des MOINEs, Iowa, May 2, 1887. 
Mess. M. Liman & Coyle, Norfolk, Madison County, Neb. 

Gentlemen :—Your items of April 19th to H. C. Alverson, and of same date 
to C. W. Fracker, relating to your claims against Ins. Co. of North America 
and Springfield Fire and Marine Ins. Co., have been received and handed to 
me, with other papers, and I have the same under consideration. It seems 
there is some doubt as to whether the companies are liable, and as at present 
advised they do not desire to either admit or deny liability, but rather to 
stand squarely upon their contracts, waiving none of their legal rights in the 
premises, ete. 

Des MOINEs, Iowa, 6—6—87. 
Messrs. Liman & Coyle, Norfolk, Madison County, Neb. 

Gentlemen :—Your letter of May 5th was duly received, and would have 
been answered ere this, except for some rash of business and protracted ab- 
sence from home. Inyour letter yousay: ‘You did not say on what grounds 
Ins. Co. refused payment of our loss.” Of course, I did not say on what 
grounds payment was refused, because I did not say that the companies re- 
fused to pay, and I do not wish to be understood now as saying that they will 
or will not pay. It seems, however, that the building, under the prohibit- 
ory law of Iowa, was being used for ‘‘ unlawful purpose,” and that the build- 
ing, just prior to the loss, became and was, vacant and unoccupied. By ref- 
erence to your policiés, you will observe that these two facts would render 
the policies void. There may be other facts which have not yet come to our 
knowledge which would operate in the same way. We therefore say that 
while we do not either admit or deny liability, that we will stand squarely on 
the contracts, waiving none of our legal rights ip the premises. 

We do not care to comment on these letters. In effect, they 


say we know of no sufficient reason why we should not pay the loss, 
VOL. XIX.—35. 
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but nevertheless we will not do so unlesscompelled. The true rule 
would seem to be that the company should adjust and pay its losses 
promptly, unless there are just reasons for its refusal. What such 
grounds are it is unnecessary to inquire, as they were not proved 
in the case. There is no error in the record, and the judgment is 
affirmed. The other judges concur. 


ae 


SUPREME COURT OF KANSAS. 


BURLINGTON INS. CO. 
vs. 
GIBBONS.* 


An insurance against loss by fire was procured upon a house in the city of 
Paola through a local insurance agent, who did not sign the policy, and 
whose name was indorsed thereon only as a “solicitor,” and who had no 
authority from his company, except only as a “ soliciting agent, to trans- 
act business for said company, having or keeping an office or principal 
place of business at Paola.” The house was to be occupied by the ‘‘ owner 
or tenant,” and in the policy was a provision that, if the property insured 
should ‘become vacant, unoccupied, or uninhabited, * * * then, unless 
the consent of the secretary is indorsed thereon, * * * this policy is void.” 
Aferwards the property did become vacant, without the consent of any 
agent of the company except the local agent, who gave his oral consent 
that it might become and remain vacant for thirty days, or any less time, 
until the owner could procure a tenant; and after the property became 
vacant, and while it was thus vacant, and within nine days after it became 
vacant, it was totally destroyed by fire. Held, That the assured cannot 
recover, as against the company, for the loss. 


Carrott & SxHeipon, for Plaintiff in Error. 
BrayMan & Stevens, for Defendant in Error. 
VALENTINE, Je 

This was an action on a fire insurance policy brought in the dis- 
trict court of Miami County on March 7, 1887, by Ellen Gibbons, 
against the Burlington Insurance Company, of Burlington, Iowa, to 
recover $150, and interest, from March 27, 1886, for an alleged loss 
of that amount occuring by fire at that date. The case was tried 
before the court without a jury, and judgment was rendered in fa- 
vor of the plaintiff and ‘against the defendant on December 13, 
1887, for $150 principal, and $10.97 interest,—total $160.97; and 


* Decision rendered, January, 11, 1890. 
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to procure a reversal of this judgment the defendant, as plaintiff in 
error, brings the case to this court. 

The facts of the case are substantially as follows: On December 
1, 1885, the Burlington Insurance Company insured for five years 
and to the amount of $150, a house belonging to Sarah A. Bixby, 
in the city of Paola, in said county. The policy contained, among 
others, the following provisions: “If there be any false represen- 
tation, false swearing, or fraud bythe assured either before or after 
a loss, or if there be any other insurance, now or hereafter, whether 
valid or not, on the property hereby insured, or any part thereof, 
or if the above-mentioned premises shall be occupied or used so as 
to increase the risk, or be or become vacant, unoccupied, or unin- 
habited, ortherisk beincreased by the erection of adjacent buildings, 
or by any other means whatever, or if the property be sold or trans- 
ferred or incumbered in whole or in part by mortgage, judgment, 
or liens, or if this policy shall be assigned, either before or after a 
loss, or if the premium note or notes, or any part or installment 
thereof, shall be overdue and unpaid, then, unless the consent of 
the secretary is indorsed thereon in each and every one of the 
above cases, this policy is void.” On August 4, 1886, Mrs. Bixby 
sold the aforesaid property and assigned the aforesaid policy to 
Minnie FE. Shigley, and on the next day the insurance company, by 
its president, consented to the same. Afterwards Minnie E. Shig- 
ley was married, and became Minnie E. Stanley, and afterwards her 
mother, Mrs. Ellen Gibbons, attended to her property and insur- 
ance for her. On November 18, 1886, the property became vacant, 
and with reference to this vacancy the principal question in this 
case arises, and we shall have more hereafter to say with respect 
thereto. On November 27, 1886, the property was totally de- 
stroyed by fire. On February 4, 1887, Mrs. Stanley sold and trans- 
ferred all her interest in the foregoing policy, and her claim thereon 
against the insurance company, to her mother, Mrs. Gibbons. 
The insurance company refusing to pay the loss or any portion 
thereof, Mrs. Gibbons, on March 7, 1887, commenced this action 
against the insurance company as aforesaid. 

The defendant (plaintiff in error), as shown by the brief of its 
counsel, contends as follows: “The insurance company contends 
that at the time of the alleged loss, November 27, 1886, said pol- 
icy of insurance, by the terms thereof and by the acts of the 
holders thereof, had become null and void, and was then of no 
binding force or effect, and that the insurance company was not 
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then and is not liable thereon in any sum whatever; for the reason 
that at the time of the alleged loss the dwelling-house covered by 
said policy of insurance was then, with the knowledge and consent 
of the then holder of said policy No. 186,102, and without the 
knowledge or consent of said insurance company, ‘ wholly vacant 
and unoccupied,’ and had been so vacant and unoccupied for a 
number of days prior to November 27, 1886, contrary to and in vio- 
lation of the terms of said policy and contract of insurance; and, 
further, that if there was any liability on the part of the insurance 
company, ‘which they explicitly deny,’ that the damage to said 
dwelling-house was not $150, but was less than $100.” The plaint- 
iff admits that at the time of the fire the property was vacant, un- 
occupied, and uninhabited, and also admits that the consent of the 
secretary of the company had not been indorsed upon the policy, 
nor even given; but it iscontended by the plaintiff that the consent 
of the company to such vacancy had nevertheless been given, and 
that it was given by J. W. Morehead, the agent of the company, 
who procured the policy, and who presumptively had full authority 
from the company to give such consent. The insurance company 
admits that Morehead was its agent, but claims that he was only a 
* soliciting agent, to transact business for said company, having or 
keeping an office or principal place of business at Paola, in the 
county of Miami,” as provided in a certain appointment on file in 
the office of the department of insurance at Topeka, Kan.; and 
that he had no other or further authority, and no authority to con- 
sent to a vacancy of the property insured, or to waive any of the 
terms or conditions of the insurance policy. 

It appears that the defendant was an insurance company of 
Burlington, Iowa; that J. W. Morehead was its agent at Paola, 
Kan.; and that the insurance in this case was effected through 
Morehead’s agency. The building insured was to be occupied, as 
the policy shows, by “owner or tenant.” Under the evidence and 
findings of the court below, it must be taken as a fact, although 
the evidence upon the subject was conflicting, that Morehead gave 
his oral consent, about two weeks prior to the fire, that the property 
might be and remain vacant for a period of thirty days, or until a 
tenant could be procured not exceeding that time. Morehead tes- 
tified that he never gave any such consent, and Mrs. Gibbons testified 
that he did. The house had been in fact vacant only nine days when the 
fire occurred which destroyed it. Morehead’s agency, as the evi- 
dence shows, was limited, as the defendant contends; but it does 
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not appear that Mrs. Bixby or Mrs. Stanley or Mrs. Gibbons ever 
had any knowledge or notice of any such limitations further than 
the policy itself may show. In fact, we think they had a right to 
believe that the agency of Morehead was as comprehensive and ex- 
tensive as his acts in procuring the insurance would indicate, ex- 
cept as the policy itself may otherwise show. But just what he did 
in procuring the insurance is not shown. Everything with respect 
to that matter is left blank. His name is not even found in the 
policy, and is found on the back of the policy only as follows: “J. 
W. Morehead, Solicitor.” The policy appears to have been signed 
by “John G. Miller, President,” and by “Jacob Allen, Secretary 
pro tem.” Whether these names were printed on the policy, or 
written thereon, we do not know; and whether they were placed 
thereon while the policy was in blank form, and before the blank 
was sent to Morehead, or whether the blank was first filled up by 
Morehead or some one else, and the signatures afterwards placed 
thereon, we cannot tell.* The copy brought to this court has the 
name of the president, Miller, printed thereon, but the name of the 
secretary pro tem, is written. Of course the judge of the court be- 
low who saw the original policy could know better with regard to 
all these matters than we can, and hence all presumptions from ab- 
sence or silence in these respects we shall construe in favor of the 
plaintiff's right to recover upon the policy. But these presump- 
tions relate only to absence or silence; for what is shown affirma- 
tively by the policy, or contained in the policy, we must give full 
force and effect to, unless the same is shown affirmatively to have 
been waived by the consent of the parties. It has generally been 
held that where a person, in procuring an insurance upon his 
property, acts in good faith, and without any knowledge of any 
limitations upon the authority of the agent of the insurance com- 
pany effecting the insurance, such person may assume that the 
agent is a general agent of the insurance company for that pur- 
pose; that he stands in the place of the company; and that the 
company will be bound by any terms or conditions, or any waiver 
of terms or conditions, which the agent may agree to while acting 
for the company in consummating the insurance. But we do not 
understand that this rule applies where the insurance policy has 
already been executed and delivered to the assured, where it has 
already gone into full force and effect, and where it itself gives notice 
upon its face of limitations upon the authority of the local agent or 
agents of the company, or upon all agents except some particular 
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agent or agents. In such cases we understand that the assured 
will be presumed to take notice of such limitations from the face of 
his policy, and will, as a general rule, be bound by them: Insurance 
Co. vs. Davenport, 37 Mich., 609; Cleaver vs. Insurance Co., 65 
Mich., 527; Hankins vs. Insurance Co., 70 Wis., 1; Enos vs. Insur- 
ance Co., 67 Cal., 621; Hale vs. Insurance Co., 6 Gray, 169; Kyte 
vs. Assurance Co., 144 Mass., 43; Healey vs. Insurance Co., 5 Nev., 
268; Mitchell vs. Insurance Co., 51 Pa. St., 402; Insurance Co. vs. 
Conover, 98 Pa. St., 384; Insurance Co. vs. Weiss, 106 Pa. St., 20; 
Wilson vs. Insurance Co., 14 N. Y., 418; Marvin vs. Insurance Co., 
85 N. Y., 278; Underwriters’ Agency vs. Sutherlin, 55 Ga., 266. 
Where the agent has the authority only to solicit insurance, or 
to effect or bring about the same, or to issue the policy of insur- 
ance, and has no authority to afterwards change or waive any of 
its terms or conditions, any attempted change or waiver by him 
after the policy has been issued will generally be held to be void; 
and, in the absence of any showing to the contrary, it will gener- 
ally be presumed that the assured, or any person claiming under 
him, had knowledge of all the terms and conditions of the policy. 
In the present case it is provided in the policy and by its terms, 
among other things, that if the property insured shall “ become 
vacant, unoccupied, or uninhabited, * * * then, unless the 
consent of the secretary is indorsed thereon, * * * this policy 
is void;” and, as nothing has been shown to the contrary in this 
case, it must be presumed that Mrs. Bixby, Mrs. Stanley, and Mrs. 
Gibbons had knowledge of these provisions. And yet they may 
not have had any such knowledge. These provisions, along with 
many other provisions tending to render the policy void upon cer- 
tain conditions, were contained in a paragraph of the policy con- 
taining over seven hundred words, all printed in small letters, and 
covered over by the words “Indemnity Bond,” printed in large 
letters. The law ought to be such that provisions printed in an in- 
surance policy in such a covert, hidden, and obscure manner 
should be held to be absolutely void, unless it should first appear 
affirmatively that the assured had actual knowledge of such provis- 
ions. In the case of Insurance Co. vs. Davenport (87 Mich., 609), 
it was held that the insurance agent who issued the policy had no 
power to waive a clause contained in the policy that the insurance 
should be void if the property should become vacant. To the same 
effect, and perhaps a stronger case, where the property was occu- 
pied by a tenant, is the case of Harrison vs. Insurance Co., 9 Allen, 
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231. And with respect to vacancies generally, rendering insurance 
policies void where the property is occupied by tenants, see the 
following cases: Corrigan vs. Insurance Co., 122 Mass.,298; Sleeper 
vs. Insurance Co., 56 N. H., 401; Dennison vs. Insurance Co., 52 
Towa, 457; Fitchpatrick vs. Insurance Co., 53 Iowa, 335; Insurance 
Co. vs. Meyers, 63 Ind., 238; Insurance Co. vs. Wells, 42 Ohio St., 
519; Insurance Co. vs. Padfield, 78 Ill., 167. See, also, the follow- 
ing cases as having some application to this case: Wustum vs. In- 
surance Co., 15 Wis., 138; Cook vs. Insurance Co., 70 Mo., 610; 
Ashworth vs. Insurance Co., 112 Mass., 422; Meadows vs. Insurance 
Co., 62 Iowa, 387; Bartholomew vs. Insurance Co., 25 Iowa, 507; 
Merserau vs. Insurance Co., 66 N. Y., 274. From the facts of this 
case, as they now appear to this court, the plaintiff cannot recover, 
and therefore the judgment of the court below will be reversed 
and cause remanded for a new trial; all the justices concurring. 


a 


. 


SUPREME COURT OF IOWA. 


vs 
AGRICULTURAL INS. CO.* 


Where the question was as to the actual and not the apparent authority of 
the agent to cancel, and the agent had testified that his authority was 
in writing, the writing was the best evidence, and his verbal testimony 
was properly excluded. 


Evidence as to whether a mortgage was regarded by insurance men as an 
increase of risk was properly, excluded where it did not appear that the 
witness had any knowledge on that subject. 


The giving of a chattel mortgage is an increase of risk though no right of 
action had accrued. 


Statement of facts by Editor Insurance Law Journal. 


The defense was that a subsequent mortgage had been placed on 
the insured chattels. It was answered that the mortgage was in- 
tended as security for a surety for the insured for borrowed 
money; that the debt had not become due; the instrument was nut 

* Decision rendered, February 6, 1890. 
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operative as a mortgage, and it had been executed with the knowl- 
edge and consent of the agent. The court on motion ofthe defend- 
ant withdrew the case from the jury and gave judgment for the 
defendant. 













Martin & Wampacn, for Appellant. 

Kamrar & Borye and E. H. Gary, for Appeller. 

FIVEN, J. 

1. On the trial, H. S. Lee was called as a witness by the plaint- 
iff, and, having testified that he was agent for the defendant 
company, and had countersigned this policy, stated that his 
authority was from the company, in writing, and then in his pos- 
session, in his pocket. Plaintiff then asked the witness : “ Have 
you authority to cancel policies issued by this company at 
Webster City?” To which defendant objected as incompetent, and 
‘ which was sustained, and whereupon plaintiff further inquired : 
7 “Have you, in the course of your agency here, canceled policies of 
this company ?” which was also objected to for tbe same reason, and 
objection sustained. There were no error in sustaining these ob- 
jections. The writing was the best evidence of the witness’ author- 
ity from the company. It may be true, as contended, that as 
between a party and third persons, the limit of the agent’s author- 
ity to bind the party is the apparent authority with which the 
agent is invested ; yet these inquiries were as to actual authority, 
and not apparent authority. The writing was the best evidence, 
and should have been produced. Plaintiff inquired of the witness 
H. S. Lee : “ Knowing just what facts you did about this mortgage, 
vou would not consider it as increasing the hazard?” to which de- 
fendant objected as incompetent, and not the subject of expert 
testimony, which was sustained. Plaintiff then offered to prove by 
the witness that the facts in reference to this mortgage are not re- 
garded by insurance men as an increase of hazard, which was also 
objected to, for the same reasons, and objection sustained. In 
Russell vs. Insurance Co. (42 N. W. Rep., 654), we held that, on a 
question as to whether a certain use of a barn increased the risk, 
the opinion of the witnesses was proper to be taken. It is, however, 
sufficient answer to these objections that it was not made to appear 
that the witnesses had any knowledge or experience with regard to 
hazards, or as to what was considered by insurance men as increas- 
ing hazards. The objections were properly sustained. 
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2. Appellant’s further contention is that it was a question of fact 
as to whether the giving of the chattel mortgage increased the risk, 
or decreased the defendant’s security, and that this question should 
have been left to the jury. The case is clearly distinguishable from 
that of Russell vs. Insurance Co., 71 Iowa, 69. In thatcase incum- 
brances existed at the time the policy was issued. The incum- 
brances were changed during the life of the policy by payments and 
renewals, and a part of the land had been sold. Hence it was a 
question of fact as to whether the hazard had been increased or 
security decreased. But there is no question in this case. The giving 
of the chattel mortgage is, beyond question, an increase of the risk, 
and a decrease of the defendant’s security, because thereby the as- 
sured lessened his interest in the insured property. It makes no 
difference that aright of action had not accrued upon the mortgage. 
It was a depletion of the assured’s interest in the property, to 
the extent thereof, from its execution and delivery. 

3. Appellant contends that it should have been left to the jury to 
say whether the defendant’s agent Lee did not have such knowl- 
edge of the giving of the mortgage as constituted a waiver on the 
part of the defendant. As requested, we have read the whole of 
the testimony of this witness ; and we fail to gather therefrom that 
the witness desires to be understood as saying that he had any 
knowledge of the giving of the mortgage at the time it was given, 
or to have given any consent thereto. But, if he had, there is an 
entire absence of testimony tending to show that the defendant 
would be bound by such knowledge or consent, as the extent of 
Lee’s authority is not made to appear. We find no error in the 
action of the district court, and the judgment is therefore affirmed. 
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COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


MARY J. DARROW, Respondent, 


Us. 
THE FAMILY FUND SOCIETY, Appellant.* 


The contract of a benevolent society stipulated to pay the sum named from 
the death fund, but provided that whenever the death fund should be 
insufficient to meet existing claims, an assessment should be levied upon 
the entire class of membership. 


Held, That in case of deficiency in the death fund, it was the duty of the 
society to levy the assessment, and upon failure to do so it is not neces- 
sary to bring a suit in equity, but an action at law will be sustained to 
compel payment. 


The contract provided that it should be void if the insured should die in the 
violation or attempted violation of any criminal law of the state. 


Held, That while attempt at suicide is made a crime by the penal code of 
New York, successful suicide is not, and if it were intended to exclude 
suicide from the benefit of the contract, the language should have been 
explicit and clear on that point. 

Georee Witcox, for Appellant. 
Enaar T. Brackert, for Respondent. 

Brabtey, J. 
The defendant is an insurance association, organized pursuant to 

chapter 175 of Laws of 1883. On January 14, 1885, James H. 
Darrow was admitted as a member of the association by a certificute 
and policy or undertaking, whereby, upon the terms and conditions 
mentioned in it, the defendant bound itself to pay to the plaint- 
iff, within sixty days after the requisite proof of death of such 
member, $5,000 “from the death fund of the society at the time of 
said death,” as in the policy “mentioned and provided.” This 
member died in December, 1885. The defendant denies its liabil- 
ity to the plaintiff. And one of its alleged defenses is, that the 
money in its death fund at the time of the death of Darrow was 
not sufficient to pay the claim. 


* Opinion filed Nov. 26, 1889, 
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By the contract it is provided that whenever the death fund is 
insufficient to meet the existing claims by death, “a call shall be 
made upon this entire class of membership in force,” in a manner 
provided, “for a mortuary payment as per mortuary rates ” referred 
to, “but not more than one call shall be made to meet one death;” 
and that 80 per cent of the net amount received from the call shall 
be deposited in a bank and be used for payment of death claims 
only, and the remaining 20 per cent shall be set apart as a reserve 
fund to meet any contingency that may arise by reason of extra 
mortality; and that such reserve fund, so accumulated, shall at the 
time and in the manner mentioned, be apportioned and the surviv- 
ing members credited with it. 

The members pay an admission fee and annual dues, which pro- 
duce a fund for expenses, but the death fund is supplied by assess- 
ment calls upon the members, and they are required to pay within 
thirty days from the date of the notice or call for payment. Thus 
the association is enabled to make collection, after the death of a 
member, in time to meet the engagement assumed by the contract, 
by which it may take sixty days to pay the beneficiary. 

It is contended by the counsel for the defendant that its liability 
in an action at law upon its contract is dependent upon money 
being in the death fund applicable to the payment of the claim, and 
that the extent of such liability, within the stipulated sum, is 
measured by the amount in that fund so applicable at the time of 
the death of the member on account of whose death the beneficiary 
seeks to recover. It is further argued that if the association fail to 
make the call, by way of assessment of the members, to supply the 
death fund to meet the demand upon it, the remedy of the bene- 
ficiary is in equity to require the defendant to proceed to make the 
assessment. 

While the promise to pay was to do so from the death fund at 
the time of the death of the member, the defendant also, by the 
same contract, undertook to make the call upon the members, if 
that fund then was insufficient to meet the claim. The reasonable 
construction of these provisions, in view of the apparent purpose 
of the contract, is that the association should pay the amount to 
which the beneficiary might be entitled, and that it be paid from 
the death fund, if that is sufficient at the time of death, and if not, 
the amount should be produced through the means provided for 
assessment of the members for the purpose. 
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This is the duty of the defendant when the beneficiary is entitled 
to payment, and it arises upon the proper information of the death 
of the member. This duty is the contract undertaking of the 
defendant supported by the power, without any order or direction 
of the court, to enable it to perform its promise to pay. Its pur- 
pose is to supply the meanstodoso. And there is no well-founded 
reason to support the claim that the sole remedy of a beneficiary, 
entitled to payment, is in a court of equity to compel the society to 
make the call upon the members. The only method by which the 
defendant can supply itself with the means of performing its en- 
gagements to pay death claims is by assessment. And it is within 
the contemplation of the parties, as represented by the provisions 
of the contract, that the instrumentalities furnished will be em- 
ployed by the association to enable it to do so. And it cannot 
rely upon its failure to perform its plain duty in that respect to 
defeat a recovery. In this case, for reasons which will be referred 
to, the defendant did not intend to puy the claim in question or 
any portion of it, and therefore, as is evident, purposely omitted to 
exercise the means provided to raise the money to pay the plaintiff. 
What has already been said tends to some extent to meet the con- 
tention that a death claim is payable out of a particular fund, desig- 
nated as the death fund, and that upon it depends the amount of 
recovery. The principle sought to be applied in support of that 
proposition is not applicable to the extent essential to its availabil- 
ity asa defense. The plaintiff in the complaint alleges that the 
“defendant has a sum sufficient in its death fund to pay the said 
sum so due to the plaintiff, or if it has not, has members enough 
liable to call for assessment to pay the same to the plaintiff in full.” 
And it clearly appeared by the evidence that a single assessment 
of the members liable to call at the time of the death of Darrow, 
on account of this claim, at the mortuary rates prescribed, would 
have produced a sum in excess of the amount which the defendant 
undertook by the policy to pay the plaintiff. And it must be 
assumed in this case, as nothing appears to the contrary, that the 
collection, through the means provided, of the requisite amount 
was dependent on no contingency, and, therefore, the funds were 
and are at the command of the defendant to make the payment. 
The assertion of the defendant that it has not sufficient funds 
applicable to that purpose in hand to do so is founded upon its 
failure to perform the duty imposed upon it by the contract, and 
which it undertook to perform, provided the plaintiff's alleged 
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claim, resulting from the death of the member, was valid. It was 
alleged as a defense, and the defendant offered to prove on the 
trial that the member, Darrow, died from the effects of poison 
taken by him, and which was administered by himself, with intent 
to take his own life. The evidence was excluded, and exception 
taken. The fact that he committed suicide was no defense, unless 
it came within some condition of contract of insurance relieving 
the defendant from liability in such case: Fitch vs. Am. P. Life 
Ins. Co., 59 N. ¥., 557. 

The provision relied upon to support the defense so alleged is 
the provision in the contract that it should “be void if the mem- 
ber herein shall die in consequence of a duel or by the hands of 
justice, or in violation of, or attempt to violate, any criminal law of 
the United States, or of any state or country in which the member 
herein named may be.” The death of Darrow was in this state. 
At common law, suicide was a crime, and the consequence was the 
forfeiture of the chattels, real and personal, of the felo de se. 4 Bl. 
Com., 190. It is not a crime in this state. Penal Code, §§ 2, 173. 
The attempt to commit suicide is made a crime by the statute, 
which provides that: “A person who, with intent to take his own 
life, commits upon himself any act dangerous to human life, or 
which, if committed upon another person and followed by death as 
a consequence, would render the perpetrator chargeable with humi- 
cide, is guilty of attempting suicide (Penal Code, § 174), and is 
guilty of a felony punishable by imprisonment, etc. Id., § 178. 

While the attempt to commit suicide is a crime, the accomplish- 
ment of the purpose to do so is not. It is with much force urged 
on the part of the defendant that the criminally unlawful attempt 
preceded the death, and that it was no less a vivlation of law be- 
cause such was the result or consequence of it; that whether suc- 
cessful or unsuccessful, there was an attempt within the statute. 
Although that may be so in some sense, in common parlance an 
attempt to commit crime imports a purpose not fully accomplished 
to commit it. It is the attempt to commit suicide that is the crime, 
while the taking one’s own life is no violation of the criminal law. 
The attentpt in such case to commit crime would be merely an un- 
accomplished purpose to attempt suicide, and, therefore, the pecul- 
iarity of the offense referred to is such that 1t cannot come within 
the provision of the statute that “a person may be convicted 
of an attempt to commit a crime, although it appears on the trial 
that the crime was consummated, unless the court, in its discretion, 
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discharges the jury, and directs the defendant to be tried for the 

crime itself. Id., § 685. As the attempt to commit suicide is the 
only crime involved in the purpose and act of a party having in 
view the taking his own life, it is not seen how there can in the law 
be recognized an attempt to commit the crime, for whatever may 
be done with the intent and purpose of suicide is involved in the 
attempt to do it, and thus constitutes an ingredient of the main 
and only offense. 

It must, for the purpose of question here, be assumed that Dar- 
row had the purpose of taking his own life; and that he fully accom- 
plished such purpose. The result of his act, influenced by such 
intent then, was his death. By the act of taking his own life he 
violated no criminal law, unless the attempt to do it may be dis- 
tinguished from the act accomplished. An act is characterized by 
the purpose, when ascertai ed, of the party doing it, or by its 
result. If the act fail to accomplish its purpose it constitutes an 
attempt, but 1f the result of it is the consummation of the purpose, 
the act is not commonly designated as an attempt. The common 
acceptation of terms used, and which do not necessarily have a 
technical meaning, is entitled to some consideration in the construc- 
tion of contracts where the intention cf the parties is sought for, as 
it must be, in the language employed. 

For the purpose of upholding the contract of insurance its pro- 
visions will be strictly construed as against the insurer: McMaster 
vs. Ins. Co., 55 N. Y., 225; Dilleber vs. Home Life Ins. Co., 69 id., 
256. When its terms permit more than one construction, that one 
will be adopted which supports its validity: Coyne vs. Weaver, 84 
N. Y., 386. And it is only when no other is permissible by the 
language used, that a construction which works a forfeiture will be 
given to such an instrument: Hitchcock vs. N. W. Ins. Co., 26 N. 
Y., 69; Griffey vs. N. ¥. C. Ins. Co., 100 id., 417. 

The reason assigned for such rule of construction is that the 
insurer is supposed to have chosen the language to express the 
terms of the contract, and it has become a rule of law that if it be 
left in doubt whether words of the contract “ were used in an en- 
larged or a restricted sense, other things being equal, the ‘construc- 
tion will be adopted which is most beneficial to the promisee:” 
Hoffman vs. tna Fire Ins. Co., 32 N. Y., 405, 413. There is noth- 
ing in the language of the policy to indicate that the defendant 
had reason to suppose that the promisee understood that suicide 
of the member came within its terms. And words may easily have 
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been employed to embrace it within a condition, if it had been in 
the contemplation of the defendant as an act of forfeiture of the 
claim of the beneficiary upon the contract. Inasmuch as suicide 
is not a violation of the criminal law, the words do not necessarily 
or clearly import that the act which produces it is within the pro- 
vision in question, or that it was within the intention of the defend- 
ant. And that is a sufficient reason why they should not be ex- 
tended, or their meaning refined by interpretation, with a view to 
treat the act causing death as within the invalidating condition of 
the policy: Griffey vs. N. Y. C. Ins. Co., supra. 

Thus far the question has not been considered whether the mere 
consequence or result of an act of the member in violation of crim- 
inal law would come within such provision. If literally construed 
it might not. The contract is rendered void if the member “die 
* * * in violation of, or attempt to, violate any criminal law.” 
It is not death in consequence of the violation of law, but death in 
or during the act of violation of law that is expressed by the 
words used. 

In Bradley vs. Mut. Benefit Life Ins. Co. (45 N. Y., 422), the con- 
clusion was warranted that at the time of his death the assured 
was engaged in the violation of law. And such was the case in 
Cluff vs. Mut. B. Ins. Co. (13 Allen, 308), where a policy on the 
same life and containing the same provision was the subject of the 
action, and the defense was the same. 

In Murray vs. N. Y. Life Ins. Co. (96 N. Y., 614), the provision of 
the policy was that if the assured should “ die in or in consequence 
of * * * the violation of the laws,” etc., the policy would be 
void. It may be if the mortal injury is received while the assured 
is engaged in the criminal act, that the death following as the con- 
sequence comes within the import of the provision. But the view 
taken renders it unnecessary to consider that question and no 
opinion is expressed upon it. 

The conclusion is that the death of the member by suicide did 
not, within the meaning of any provision of the policy, render it 
for that reason void, and therefore the exclusion of the evidence 
upon that subject was not error. No other question requires the 
expression of consideration. The judgment should be affirmed. 

All concur, except Haight, J., not sitting. 
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An averment that the plaintiff ‘‘ has performed each and every act which by 
the terms of said policy he was required to do.” is a sufticient averment of 
compliance with a policy condition regarding vacancy. 

Where the application is filled by the agent from his own knowledge of the 


. 


~.. facts and not from any information given by the applicant, who was illit- 
erate and signed without knowledge of the contents, the policy will not 
be avoided by misstatements as to-value, distances, and incumbrance. 


Where the policy is based on ‘‘ representations” in the application, the state 


—.. ments in which are made ‘ warranties,” the statements will be treated 


=: 


as representations only. 


C. E. Waker and Giicarist & De Bruter, for Appellan’, 

Wa. R. Jounston, fur Appellee. 

Otps, J. 

This is an action by the appellee against the appellant for the 
value of a barn which was insured by the appellant company, and 
was destroyed by fire. Issues were joined, and trial had, resulting 
ina verdict and judgment for appellee. There was a demurrer 
filed to the complaint, and overruled by the court, and exceptions 
and the ruling assigned as error. The policy of insurance, a copy 
of which is filed with and made a part of the complaint, contains a 
condition that “if the above-mentioned buildings be or become 
vacant or unoccupied, or be used for any other purpose than men- 
tioned in said application, without consent indorsed hereon, this 
policy shall be null and void.” 

There is an averment in the complaint that the plaintiff “has 
upon his part performed each and every act which, by the terms of 
said policy, he was required to do.” It is contended by counsel 
for appellant that the complaint is defective for the reason that it 





* Decision rendered, January 17, 1890. 
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does not specifically aver that the property was not allowed to be- 
come vacant, and that it was occupied at the time it was burned. 
If this is a condition precedent which it was necessary for the 
plaintiff to aver the performance of to entitle him to recovery, the 
general averment in the complaint is sufficient. Section 370, Rev. 
St., 1881. But it may well be questioned whether or not, in the 
absence of a general averment, this is not a matter of defense which 
must be pleaded by the defendant, if a vacancy occurred which 
would defeat a recovery. The complaint is sufficient, and the de- 
murrer was properly overruled: Insurance Co. vs. Leonard, 80 
Ind., 272; Insurance Co. vs. Capehart, 108 Ind., 270; Assurance 
Co. vs. State, 113 Ind., 331. 

The defendant answered in four paragraphs: First. A general 
denial. Second. That plaintiff overinsured his barn, and caused it 
to be burned to get the insurance money. Third. That the policy 
issued and based upon a written application therefor made by 
plaintiff. That in and by his application, which was made part of 
the policy, and the contract of insurance, he specifically warranted 
each and all the statements and answers to questions therein to be 
true. That he stated in the application the value of the barn was 
$1,500, which was false, and that it was only worth $300. That he 
answered to a question therein that the age of the barn was only 
twenty-five years, which was false; that it was forty years old. 
That he stated in answer to a question that the barn was distant 
250 or 300 feet from the dwelling-house on the farm, which was 
false, and that it was less than 250 feet distant. That he stated 
in answer to a question in the application that the value of the 
real estate—100 acres—on which the barn was situated was $50 
per acre, which was false, and that it was only worth $18 per acre. 
That he answered, “No,” to a question in the application, to-wit: 
“Is it encumbered in any way? Ifso, when is mortgage due, and 
for how much?” Answer. “ No,”—and which answer was false, and 
that said land on which said barn was situate, and said barn, were 
then and there encumbered by a mortgage made thereon by plaint- 
iff to one Lorenz Mallett for $1,400, which was and is a valid lien 
thereon, and unpaid. Fourth. That the property insured became, 
and was up to the time of the fire, vacant and unoccupied, with- 
out the consent of the company, indorsed on the policy. The 
plaintiff replied—First. By a general denial. Second. To said 
third paragraph of answer: That the application was taken and 


filled up, so far as ever filled up, by one David Brownfield, then 
VoL. XIX.—36. 
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and there the agent of defendant at Vevay, duly authorized to re- 
ceive and solicit applications for insurance on behalf of said defend- 
ant. That the application was filled out by said Brownfield, at the 
office of Addison Works, who was then and there the agent of 
defendant at said town of Vevay. That each and all of the answers 
made by plaintiff to the questions asked him in said applications 
were made in the presence and hearing of both of said agents. 
That before and at the date of said application both said Brown- 
field and Works were well acquainted with said barn, and with the 
farm on which it was situated, and with the value of said barn and 
farm. That for the last ten years they both had been traveling 
over said county soliciting insurance, and had full knowledge of 
the value of farms and farm improvements in said Switzerland 
County. (Gives location of farm and barn.) That said agents had 
passed said farm and barn once a week for ten years, and had exam- 
ined it at one time with a view of soliciting insurance thereon, and 
knew its age and condition, and its distance from the dwelling- 
house on said farm. That he had but recently purchased the 
farm, and never resided on it or in said state. That at the date of 
the application he had no knowledge of the age of the barn, and 
had never seen it until the 6th of March, 1884, and at the time of 
application had only seen it two or three times, and had but little 
knowledge of the value of said barn or farm, upon which to base 
an opinion of their value; all of which was well known to said 
Brownfield & Works at the date of the application. That said 
agents, knowing the value of said farm, and knowing the age, con- 
dition, and value of said barn, and knowing the plaintiff had no 
knowledge or opportunity of knowing the value or age of said 
barn, relied upon their own knowledge thereof, and did not rely 
upon any answers, statements, or representations made by plaintiff 
in said application or otherwise, and they were in no manner de- 
ceived or misled thereby. That at the date of the application both 
Brownfield and Works had full knowledge of the existence of said 
mortgage mentioned in third paragraph of answer, and knew it 
had been executed for a balance of purchase money of said land; 
and that as to said encumbrance and as to encembrance on 
said land, said agents relied on their own knowledge thereof, and 
not upon any answer or statement or representaticn of his. That 
after the application had been so filled out by said Brownfield, and 
plaintiff had made his mark thereto, the same was delivered to 
Addison Works, who, with full knowledge of the contents thereof, 
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and of said answers and statements therein written, as such agent 
received and accepted said application, and on the same day as 
such agent, forwarded the same, with his name endorsed thereon, 
by mail, to defendant’s general agent at Chicago, Ill., who, upon 
receipt thereof, issued the policy sued on. The third paragraph of 
reply states that Brownfield and Works, defendant’s agents, solic- 
ited him to take out insurance. That he went with them to 
Works’ office. That Brownfield voluntarily filled out his applica- 
tion, and that he could not read or write. Had but recently pur- 
chased the farm mentioned. He did not know the value, age, and 
condition of barn, or distance from house. That he answered the 
questions put or read to him truthfully, and relied on Brownfield 
to write the answers truly. That he stated that said barn cost, 
when new, $1,500, but that he did not know its then value, and 
made no other statement or answer as to value, and was not asked 
as to age. That he stated value of farm $1,800. No question 
asked or answered as to number of acres or value per acre. Was 
not asked as to encumbrance, and made no answer about encum- 
brance. No question or answer about distance of barn from house, 
and no other questions were asked except the above, and he made 
no answers, statements, or representations except only those above, 
and they are true. That the answers alleged in defendant’s third 
paragraph of answer to be false are not his answers and representa- 
tions. Never were made by him, but were written in the applica- 
tion by Brownfield wrongfully, without his knowledge or consent. 
That he made his mark to the application at request of Brownfield 
and Works, and it was then delivered to Works; but he did not 
know the contents thereof, nor the answers and statements therein 
written. Relied on Brownfield to write them as he made them, 
and believed he had done so, and he had no notice or knowledge to 
the contrary until after the loss. Said agents knew he could not 
read or write, and did not understand the meaning of said appli- 
cation; and that he relied wholly on Brownfield to prepare it, and 
correctly fill out and complete it. That Works, with full knowl- 
edge of said statements and answers, received the application, and 
forwarded it to Chicago, and general agent issued a policy on its 
receipt. Fourth. That defendant’s said agents at Vevay knew said 
property had become and was vacant and unoccupied, and made 
no objections thereto. 

Defendant demurred severally to said special replies, because 
they did not state facts sufficient to avoid said third and fourth 
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paragraphs of answer. The court overruled the demurrers to the 
second and third paragraphs of reply, to which defendant excepted, 
and sustained the demurrer to fourtb, and plaintiff excepted. The 
overruling of defendant’s demurrers to second and third paragraphs 
of plaintiffs replies to defendant’s third paragrapb of answer is 
assigned for error. 

The policy of insurance in this case contained the following 
provision :— 

This insurance is based upon the representations contained in the assured’s 
application, of even number herewith, on file in the company’s office in 
Chicage, Illinois, each and every statement of which is hereby specifically 
made a warranty and a part hereof; and it is agreed that, if any false state- 
ments are made in said application, this policy shall be void. 

The question presented by the overruling of the demurrers to 
these paragraphs of reply is so fully discussed in the recent cases 
of Rogers vs. Insurance Co. (this term), and Pickel vs. Insurance 
Co., (119 Ind., 291), see, also, Insurance Co. vs. Allen, 109 Ind. (273, 
10 N. E. Rep., 85), that we do not deem it necessary to further dis- 
cuss the question, as the paragraphs of reply are substantially the 
same as those held sufficient in those cases. The statements made 
in the application must be taken to be representations, and not a 
warranty. It is alleged in the reply that the agent of the appellant 
who took the application, and wrote out the answers contained 
therein, had full knowledge of the facts, and relied upon his own 
knowledge, and wrote out the answers to the same, well knowing 
that the applicant had no accurate knowledge in regard to the facts 
inquired about, and could not give accurate information in regard 
to the same; and to hold that the parties to the contract intended 
that such representations should be strict warranties would be to 
hold that the applicant was intending to and did part with his 
money for the insurance without any reasonable hopes or expecta- 
tion to recover pay for his loss in case of the destruction of his 
property by fire, and that the company was taking the application 
without any intention of paying any loss which might occur. The 
only reasonable construction which can be placed upon the acts of 
the parties in the making of the application and issuing of the pol- 
icy is that they regarded them as representations, and that the 
applicant, in making answers to the questions, was acting in good 
faith, and answering the question to the best of his knowledge, or 
relying upon the good faith of the agent of the company, and, 
believing the answers to be true as he wrote them, signed the 
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application, and paid his money, and accepted the policy; and such 
statements must be held to be mere representations, and not a 
warranty. 

Errors are assigned as to the instructions given by the court to 
the jury. We have examined them, and they are in accordance 
with the theory held in ruling upon the pleadings, and there was 
no error in giving them. It is also contended that the verdict is 
not supported by the evidence, and that the court ought to have 
instructed the jury, as requested by the defendant, to find a ver- 
dict, for the defendant. There is evidence tending to support the 
verdict, and we cannot weigh the evidence, and the court properly 
refused to instruct the jury to find a verdict for the defendant. 
To have done so would have been error, in view of the evidence 
before the jury. Objection is made and error assigned that the 
court refused to give certain instructions asked by the defendant. 
We have examined the instructions given and refused, and there 
was no error committed by the court in this respect. The court 
instructed the jury fully upon the issues presented, and such of the 
instructions asked and refused as were not covered by instructions 
given are erroneous. As the principal controversy is whether the 
statements in the application should be treated as representations 
or warranties, we have not thought it neeessary to set out the 
instructions, as they principally involve the same question. There 
is no error in the record. Judgment affirmed, with costs. 


+ +e —_—_ 


COURT OF APPEALS OF KENTUCKY. 


KENTUCKY MUTUAL SECURITY FUND CO. 
vs. 
TURNER, eEtc.* 


The policy of an assessment company provided that the beneficiary should 
receive not to exceed $3,000, provided the assessments on the policies in 
force at the time of death amounted to that sum. It was alleged that 
only $1,002 had been paid and payment of the balance was refused, and 
that plaintiffs were ignorant whether an assessment had been made, and 
the company was called on to state the number of members and amount 
collected. 


* Opinion filed, March 6, 1890. 
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Held, That the policy was entitled to a separate assessment, and an answer 
which simply stated a round sum assessed on nine policies and prorated 
between them where it appeared that more had been collected than was 
sufficient for the payment of each, was evasive and insufficient. 


He ld, That the partial payment within a year takes the case out of an agreed 
stipulation that suit shall be brought within the year. 

Held, Vhat where the suit was in equity and neither party moved to transfer 
it to the law docket, the court was entitled to render judgment according 
to the rights of the parties. 


Marc Monpy, for Appellant. 

Wm. Overton Harris, for Appellees. 

Bennett, J. 

The appellant issued to William A. Turner, now deceased, a cer- 
tificate of membership in its company, by which it agreed to insure 
his life for the benefit of the appellees. Said insurance was on the 
mutual benefit plan, and entitled the appellees, upon the death of 
said William A. Turner, provided he kept his premiums and mort- 
uary assessments paid up, to receive pay from the appellant, not 
exceeding $3,000, provided the mortuary assessments on the policies 
then in force, according to the graduated plan as provided ina 
table attached to said policy, would amount to as much as $3,000. 

It is alleged, and not denied, that said William A. Turner in his 
life-time complied with all the requirements of said certificate; and, 
consequently, the appellees were entitled to the benefits of the 
same; and they had made proper proofs of death, and had presented 
the same to the appellant, accompanied with a demand of payment; 
and the appellant had paid $800 and $202.29, but had -refused to 
pay the balance of said sum of $3,000. The appellees also alleged 
that they did not know whether the appellant had made the assess- 
ments upon the holders of certificates then in force for the purpose 
of paying said policy in full, but if it did make said assessment it 
yielded more than enough to pay said $3,000. The appellees called 
upon the appellant to state the number of members it had at the 

ime it should have made the assessment, and the amount that was 
assessed on each, and that was realized or should have been real- 
ized for the benefit of the appellees. 

The appellant, in its answer, does not state the number of mem- 
bers it had liable to assessment, nor the amount that each member 
was assessed for the purpose of paying said policy. It says that it 
did make assessments on al] of the holders of certificates then in 
farce, according to the table of graduated assessment rates, for the 
purpose of paying the appellees, and eight other certificates; that 
the fund raised by said assessments was paid pro rata amounting to 
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the above named credits, which was all that they were equitably 
entitled to receive. 

It will be seen that it is alleged, in substance, that there were 
members enough in said company holding live certificates, had 
they been assessed according to the graduated plan of assessment, 
to have paid the maximum amount of the appellees’ policy; and 
the appellant is called upon to state the number of members sub- 
ject to assessment, and the amount of the same. The appellant 
failed to answer this interrogatory, but stated that it did make as- 
sessments to pay this and eight other policies, and the same aggre- 
gated the sum of $29,500, which was equitably prorated among 
the nine policies. These allegations did not respond to the inter- 
rogatories and the allegations of the petition in reference to that 
matter. 

Besides, the allegations of the answer in reference to said matter 
are wholly evasive. It is not stated what amount was assessed to 
pay the appellees’ policy, or what amount was assessed to pay 
either of the other policies or what was the amount of either 
policy. The statement that the appellees received as much as they 
were equitably entitled to receive was a mere conclusion of the 
pleader. 

It is certain, according to the allegations of the pleadings, that 
no certificate could have been issued for an amount exceeding $3,- 
000, but could have been issued fora less amount. And presuming 
that each of the nine certificates called for $3,000, as the maximum 
amount, the aggregate sum would be $27,000, and the answer ad- 
mits that $29,500 was assessed on said deaths, apparentiy enough 
to pay the maximum sum of each certificate in full. Why only 
$800 was the appellees’ pro rata is not explained. Also the appell- 
ant, as far as appears from the pleadings, had no right to prorate 
the sum raised by the assessments. The appellees, as far as ap- 
pears from the pleading, were entitled to an assessment on all the 
members subject to it, for the purpose of paying the amount of 
their policy, and each of the others was entitled to an assessment 
for the same purpose, and it was not right to prorate the sums 
thus raised among the beneficiaries. 

The appellant relies upon the agreement contained in the policy 
not to bring suit on the same after the lapse of one year from the 
death of the insured, as a bar to the appellees’ action; and, the 
same having been brought after the lapse of one year from the 
death of the insured, it should have been dismissed. 
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The death of the insured was proven and the appellees’ claim was 
presented to the appellant for acceptance and payment within said 
year, and the appellant accepted it and agreed to pay it within 
said time, and did actually pay a part of it. 

It is well settled that parties may make a binding agreement as 
to the time in which an action shall be brought for a violation of 
their contract, which agreement will have the same effect as the 
statutory period of limitation in such cases. It is well settled that 
a partial payment on a demand takes the case out of the statute of 
limitations as to the balance of the demand, and the statute, as to 
said balance, commences to run only from the day of said pay- 
ment. A contract limitation is governed by the same principle, 
and the partial payment will take the case out of the agreed period 
of limitation, and the same will commence to run again from the 
time of said payment. 

The action was brought in equity, and the appellant contends 
that it ought to have been brought at law, consequently a court of 
equity had no jurisdiction of it,and the same should have been dis- 
missed. 

It is sufficient to say that the Civil Code has changed the old 
chancery rule upon that subject. By said Code it is the duty of 
the court not to dismiss the action, but, on the motion of the de- 
fendant when he filed his answer, or on the court’s own motion, to 
transfer it to the proper docket. The plaintiff may also move siid 
transfer. And if neither party moves to transfer it, and it is not 
transferred on the court’s motion, it is the duty of the court to 
render judgment according to the rights of the parties. 

Neither of the parties made motion to transfer, nor was a trans- 
fer ordered by the court; instead, the court rendered judgment for 
the full amount claimed. This was right. 

The judgment is affirmed. 





1890. ] Insurance Cos. vs. Board of Assessors et als. 


UNITED STATES CIRCUIT COURT 
FIFTH CIRCUIT AND EASTERN DISTRICT OF LOUISIANA. 


BRITISH AND FOREIGN MARINE INS. CO. 


Us. 


BOARD OF ASSESSORS er ats. 


Us. 


| 
LIVERPOOL & LONDON & GLOBE INS. CO. | 
J 


SAME.* 


Under the general revenue laws of Louisiana, gross receipts of premiums by 
insurance companies are not made an object of taxation. Under the 
special law by which the defendants claim the right to assess foreign in- 
surance companies on gross receipts of premiums, no means are provided 
by which the amount of the assessment is to be ascertained, and therefore 
the law is not operative. " 


Howe & Prentiss, E. W. Huntineron, and H. L. Durour, Solicitors 
Sor Complainants. 
S. L. Grumorg, and Wynne Roaers, Solicitors for Defendants. 


Parpeg, J. 

These suits are proceedings in equity and submitted upon bill 
and affidavits for injunctions pendente lite. 

The complainants are foreign insurance companies and have been 
taxed upon their gross receipts, estimated for the current year in 
advance by the assessors, and seek to enjoin the state officers and 
the officers of the city of New Orleans from collecting this tax. 

The statutes of the state on the subject are, an act in relation to 
insurance companies, etc., No. 76 in the acts of 1886, and the gen- 
eral annual revenue act No. 98 of the same year. Both these acts 

* Decision rendered, April 11, 1890. Reported by W.0O. Hart, of the New Orleans Bar. 
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were approved on the same day. The general revenue act was re- 
enacted in 1888. 

The act in relation to the insurance companies provides, that the 
capital of the foreign insurance companies shall be determined and 
certified to by the secretary of state yearly, and shall be the aggre- 
gate value of the deposits made in this state and in the other states 
of the Union, as the security for the policy-holders, and bonds or 
mortgages upon real estate in the United States with the proviso 
as follows :— 

Provided, “ That said capital has not been taxed and paid by the 
main agency or company in any other state, then taxation shall be 
levied upon the gross receipts, less deductions governing companies 
organized under the laws of this state.” 

There is no other proviso for taxing gross receipts. There is no 
method presented or indicated for ascertaining them. On the con- 
trary, in the general revenue law, the valuations upon which taxes 
are to be assessed are required to be ascertained at the beginning 
of each year. In the general revenue law, there is a most compre- 
hensive enumeration of the things which shall be subject to taxation, 
but gross receipts are not mentioned, nor are they included in any- 
thing which is named. It is further to be observed that in the pro- 
viso, which contains the only authorily for taxing gross receipts, no 
rate of taxation is fixed or authorized to be fixed. 

In the absence of any method, which the nature of the thing would 
require for ascertaining or approximating to the amount of gross 
receipts for an entire coming year, as well asin the absence of the 
establishment of any rate at which the amount, when reached, 
should be taxed, we are of the opinion that the gross receipts of the 
complainant cannot be deemed to have been subjected to any tax 
by the legislature, and therefore allow the injunction pendente lite 
as prayed for. 





Adams et al. vs. Fidam. 


SUPREME COURT OF MINNESOTA. 


ADAMS et aL 


VS 
EIDAM.* 


Findings of the court, that one in whose favor policies of insurance had been 
made out, and to whom they had been sent, received the same, and re- 
tained them without objection during the period of insurance named in 
them, construed as a finding that the policies were accepted by him. 


Txos. Canty, for Appellant. 
D. F. Cutver, for Respondents. 
Perr Curtam. 

The only question deserving particular consideration is whether 
the findings of the court are to be deemed as embracing the fact 
that the defendant accepted the policies of insurance, and thus be- 
came liable to pay the premiums. The finding of the court is to 
the effect that the policies, which, upon the expiration of a former 
insurance, the plaintiffs sent to the defendant, were received by 
him, and retained without objection or offer to return during the 
whole period of one year, specified in the policies as the period 
covered by the insurance. While this is not a commendable man- 
ner of stating findings of fact, we deem the necessary import to 
be that the defendant accepted the policies. He was therefore 
liable to pay the premiums. It is wholly immaterial that the de- 
fendant’s name was misspelled in the policies, reading “FE. H. Eid- 
man,” instead of “E. H. Eidam.” That did not invalidate the 
policies. Such a mistake might have been corrected by reforma- 
tion, if that were necessary. Judgment affirmed. 

Collins, J., did not sit in this case. 


* Decision rendered, November 19, 1889. 
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LOWER COURT DECISIONS. 


TRON-SAFE CLAUSE. 


Court of Appeals for the Parish of Orleans, Louisiana. 


R. LANDMAN 
v8. 


HARTFORD INS. CO.* 


. The clause in the policy sued upon in this case, binding the assured to 
keep books and to preserve them at night in an iron safe, is a warranty, 
and not a mere representation. 

. The object of this stipulation is important, to serve as means for the in- 
surance company to investigate for itself the extent of the loss, and to 
serve as a check against fraud in making application for policy, and 
making up, also, estimate of a loss. 

3. It is not showing a substantial compliance with such a stipulation to es- 
tablish that the assured was in the habit ordinarily of complying, but on 
the occasion of the fire, by forgetfulness or oversight, neglected this pre- 
caution, which resulted in the burning of the books. 

. Where the blank space upon the form of the policy, instead of being writ- 
ten in with description of the risk, etc., has pasted across it a sheet of 
paper with lower end free, upon which sheet is filled the description, and 
also important stipulations, said sheet is not a mere attachment, but 
forms a portion of the policy itself. 

. Where in the same policy are included the building, as also the stock con- 
tained therein, these will be considered as separate risks, and the iron- 
safe clause will not affect the demand for the insured value of the 
building. 


R. B. Topp & Son and F. R. Ricwarpson, for Plaintiff. 
H. H. Hau, fur Defendant. 
McGtor, J. 
Over the facts of this case, there is practically no dispute. 
On June 20th, 1888, plaintiff took out from defendant company a 
policy of insurance covering a building, $300, and general stock of 


* Decision rendered, May 12, 1890. No appeal lies from the decision of this court, which is 
final. Reported by W. O. Hart, of the New Orleans Bar. 
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merchandise $1,250, making total $1,550, for which latter amount 
this suit is brought, by reason of a fire destroying the property 
covered. 

The defense is that the insurer warranted the keeping of books, 
showing the condition and progress of the business, purchases, 
sales, etc., and that these books were to be kept in an iron safe, 
and that this warranty was broken by failure so to keep in a safe 
as agreed, the said books; from which failure it resulted that the 
most important of the insured’s books were destroyed upon the 
occasion of the fire. 

This defense is sought to be met by the showing that it was the 
custom of the insurer to keep the books of his business in an iron 
safe as stipulated for; but that by accident or oversight on this one 
particular occasion, the precaution was omitted, and it is contended 
by the petitioner that this clause is not in the body of the policy 
but upon a slip, and not referred to as among the failures which 
should work forfeiture; that it was a mere representation and not 
a warranty, and finally that there had been a substantial compliance. 

I. We do not consider that the paper upon which this clause is 
found can be justly regarded asa mere slip for collateral attach- 
ment in any way. The regular form ofthe policy has upon its face 
a blank space intended to be filled by writing, with description of 
the property and such other matter as might be deemed essential 
to be inserted in the contract. Instead of writing within this 
space the compuny has pasted thereto across the entire face of the 
policy a sheet of paper containing the essential description of the 
risk with concessions to the insurer to keep kerosene and gunpow- 
der, and setting forth also the three-fourth’s clause, together with 
this iron-safe clause, and all terminated by the special declaration 
that said sheet is “ attached to and made the written part of policy 
378, Hurtford Fire Ins. Co.,” and duly signed by the company’s 
agent. Itis clear to us that this sheet forms an essential portion 
of the policy, and that its terms and stipulations enter into the 
body and life of the contract; that if distinction is to be drawn, it 
is entitled to higher consideration, as the filling in or writing 
which belongs in a special manner to this coniract as distinguished 
from the printed matter of the general form. 

II. We willnext consider the contention that this stipulation was 
substantially complied with; and that the omission upon this one 
occasion could not be held as amounting to actual violation of the 
contract. 
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he purpose sought to be accomplished by this stipulation was 
to secure for the company in case of fire more certain means of 
ascertaining the actual character and extent of the loss, and to 
provide a check against possible fraud at the exigibility of the pol- 
icy, or in the making up in the estimate of property destroyed. 

The danger sought to be avoided by the company is just what 
befeil in this particular instance, the destruction of the policy-hold- 
er’s book, and the subsequent and the consequent loss of every 
check upon him in the matter of fixing the character and value of 
the goods and merchandise actually in the store at the time of the 
fire. Since this injury to the company has resulted from the very 
omission now in question, we are at a loss to discover any compli- 
ance which has proven practically substantial. 

Under such theory, a man under peace bonds might set up that 
he has substantially complied with his obligation by abstaining 
from assaulting, during 364 days of the year, the one who has caused 
him to be bound; although upon the 365th, he had made an at- 
tack; or the one who has bound himself to watch a railroad bridge, 
and had done so faithfully during years, might exonerate himself 
from liability for disaster resulting from some one final carelessness 
on his part. 

III. We must conclude that this clause is in the nature of a 
warranty, such as the insurance companies have the right to exact, 
as a condition determinative of their entry at all into such a con- 
tract. Immediately following the iron-safe clause in the pasted 
sheet already referred to is thefollowing: “Special reference being 
had to assured’s application which is made a warranty and part 
hereof.” 

In the application which is in evidence herein, we find the follow- 
ing questions and answers; and also a formal covenant in this par- 
ticular regard :— 

“Q. Do you keep book of daily cash receipts? Ans. Yes. Q. 
Do you keep book showing cash collections and sales made? Ans. 
Yes. Q. Do you keep an account of expenses? Ans. Yes. Q. 
Do you agree to keep the above books in a fireproof safe, or to re- 
move them each night to your dwelling? Ans. Yes.” 

Within the body of this application and immediately above the 
signature of the assured, is the following stipulation :— 

“It is hereby agreed, with the Hartford Fire Insurance Co., that 
the foregoing answers are full and true to the best of the knowl- 
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edge and belief of the undersigned; and upon this statement, the 
correctness of which is warranted, the insurance is based.” 

This is certainly a positive authorization of, and fortification to, 
the stipulation already mentioned as being in the policy itself, in 
connection with this very iron-safe clause, making these declara- 
tions a warranty. 

We are referred to the case of Goddard vs. East Texas Fire Ins. 
Co. (1S. W. Rep., 996), but we do not find it covering this case. 

Therein it is declared that this clause was upon a separate slip 
pasted to the policy; but it does not appear that the clause was 
upon a sheet, intended to constitute the very filling itself of the 
blank left in the printed form, and declared specifically to be such 
writing in, and containing matter which was of the very life of the 
contract. 

In the case cited it is declared that the insurer was ignorant of 
the existence of this clause; here it but carried out a statement and 
formal promise and agreement signed by the assured, and knowl- 
edge of which is not denied. In Goddard vs. Insurance Co., it ap- 
pears that the books were intact, preserved, and presented for the 
company’s inspection; here, material books were absolutely lost 
as a direct consequence of the insured’s failure to comply with his 
contract and warranty. 

Even had said case of Goddard been absolutely antagonistic to 
the conclusions herein expressed, we would not have followed it, 
preferring the reasoning of our brothers, judges of the first circuit 
of appeals for this state, and of the judge of the first instance in 
the same cause as expressed in the case of Dreyfus & Company, and 
J. C. Loape vs. L. Marx, consolidated, numbered 114 upon the 
docket of said circuit court. 

It were vain to elaborate upon the well-known distinctions be- 
tween a representation and a warranty, or to do more than refer to 
the principle so clearly established that the non-observance or vio- 
lation of a warranty results in avoidance of the contract and release 
of the insurer. 

But petitioner contends that this warranty in any event cannot 
be extended so as to effect the insurance upon the building, which 
has no necessary connection with books, or the manner of their 
safe-keeping; we incline to this view, and to consider that we have 
here two risks, with their different descriptions and different char- 
acters, separate and distinct risks included in the same policy for 
mere convenience. 
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No argument has been made by learned counsel for the insur- 
ance company herein, and no authorities have been presented in 
brief, militating against this view, which is the more equitable. 
This case may be likened to one where various pieces of real prop- 
erty, differently located, which may be covered by as many different 
policies as there are properties, but which might also be included 
with different descriptions and even rates or conditions in the same 
written policy. 

There is no such necessary connection between this building and 
the contents thereof, as would necessarily wed them together into a 
whole, as might be considered the case where different values are 
placed upon main-house, out-houses, fences, cisterns, etc.—all go- 
ing to make up one rented, or rentable premises. It would be a 
hardship to extend the effects of a warranty which can never have 
been contemplated by either of the parties as bearing in any way 
upon the building insured, and where there is no intimation of 
fraud, so as to defeat liability for the value of such building as well 
as for the value of the merchandise, which alone could have been 
expected to figure on the books. 

Judgment appealed from is set aside, and judgment is now given 
in favor of Rudolph Landman, and against the Hartford Fire In- 
surance Company, defendant herein, in the sum of three hundred 
dollars, with legal interest from judicial demand and all costs. 





